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Title 33--Navigation and Navigable Waters 
CHAPTER II-CORPS OF ENGINEERS, 

DEPARTMENT OF THE ARMY 
Regulatory Programs o~ the Corps of 

, Engineers 

AGENCY: U.S. Army Corps of Engineers, 
DoD. · · 
ACTION: Final rules •. 

RULES AND REGULATIONS 

structed in navigable waters of the 
United States also require permits under 
Section 9, but the authority to issue these 
permits was transferred to the U.S. Coast 
Guard in 1966 when the Department of 
Transportation-was created. 

Section 10 identifies other types of 
structures or work in or affecting 
navigable waters of the United States 
that are prohibited unless permitted by 

SUMMARY: We are revising and reor- the Corps of Engineers. However, unlike 
ganizing all regulations governing the Section 9, :the consent of Congress or a 
permit programs of the Corps of Engl- State legislature is not required. Section 
neers. The new :format is designed to 10 requires permits from the Corps for 
make the policies and procedures more structures in navigable waters such as 
understandable to a person desiring to piers, breakwaters, bulkheads, revet- , 
perform work in the waters of the United ments, power transmission lines, and aids 
states. The Section 404 program Cdis- to navigation. It also requires permits for 
charging dredged or fill material into the various types of work performed in 
water) is being revised to clarify many navigable waters, including dredging and 
terms and to provide for the issuance of stream channelization, excavation and 
nationwide permits. The new regulations filling. In addition, any work that is per­
should enable a person to get a quicker formed outside the limits of a navigable 
decision on his application. In the case water which affects its navigable capacity 
of nationwide pem11ts, no application at , may also require a Section 10 permit. -
all is required. · The 1899 Act was enacted to protect 
EFFECTIVE DATE· July 19 1977 navigation and the navigable capacity 

• • · of the nation's waters. Section 11 :focuses 
FOR FURTHER INFORMATION CON- on this basic concern by allowing the 
TACT: Secretary of the Army to esta.bllsh harbor 

Mr. Curtis Clark or Mr. Bernie Goode, 
Regulatory Functions Branch, phone: 
202-693-5070 or Mr. Wllllam Hede­
man, Chief Counsels Office, phone: 
202-693-6169. 

SUPPLEMENTARY INFORMATION: 
Because of the rapidly changing nature 
of the Corps' regulatory programs, we 
have prefaced this supplementary infor­
mation with a historical background dis-
cussion. · 

lits:rORICAL BACKGROUND 

The Department of the Army, acting 
through the Corps of Engineers, is re-
11ponsible for administering various Fed­
eral laws that regulate certain types of 
activities in specific waters in the United 
States and the oceans. The authorities 
:tor these regulatory programs are based 
primarily on various sections of the River 
and Harbor Act of 1899 C33 U.S.C. 401 
et seq.), Section 404 of the Federal Water 
Pollution Control Act Amendments of 
1972 C33 u.s.c. 1344> and Section 103 of 
the Marine Protection, Research and 
Sanctuaries Act of 1972 (33 u.s.c. 1413). 
Each of these laws will be discussed in 
further detail below. 

THE RIVER AND :HARBOR- .AC1' OF 1899 

Until recently, the regulatory programs. 
of the Corps of Engineers were adminis­
tered only pursuant to various seetions 
in the River and Harboi: Act o! 1899~ 
These include: Section 9 C33 u.s.c. 401> ; 
Section 10 C33 u.s.c. 403) ; Section 11 
(33 u.s.c. 404) ; and Section 13 (33 u.s.c. 
407). . 

Section 9 requires a permit from the 
Corps of Engineers to construe~ any dam 
or dike in a navigable water of the United 
states. The consent of Congress is also 
required if the navigable water is inter­
lrtate, and the consent of the appropriate 
state legfslature )s required U the water 
I.a Jntrastate. Bridges and causeways con-

lines landward of which piers, wharves, 
bulkheads, and other 5tructures or work 
could be built or performed without a 
Corps permit. However, as will be noted 
below, these harborlines now serve only 
as guides to defining the offshore limits 
of these activities from the standpoint of 
their impact on navigation. They can no 
longer be relied upon as a substitute for 
the requirement to obtain a permit under 
the 1899 Act. 
- Violation of the provisions and require­
ments of Section 9, 10, or 11 of the 1899 
Act can result in criminal prosecution. 
Section 12 specifies criminal fines that 
range between $500 and $2,500 per day of 
violation and/or imprisonment, either or 
both of which may be imposed upon con­
viction. In addition, Section 12 also pro­
vides for injunctive relief that may be 
sought by the United States to respond 
to violations of these Sections, including 
the restoration of the area to its original 
condition. See U.S. v. Moretti, 478 F. 2d 
418 (5th Cir. 1975). 

Untll 1968, the Corps administered the 
1899 Act regulatory program only to pro­
tect navigation and the navigable capac­
ity of the nation's waters. The permit re­
quirements of the Act were limited in 
their application to waters that were 
presently used as highways for the trans­
portation of interstate or fore~ com­
merce. 

On December 18, 1968, the Department 
of the Army revised its policy with re­
spect to the revlew of permit applica­
tions under Sections 9 and 10 of the 1899 
Act. It publlshed in the FED!:l!AL REGISrER 
a llst of additional factors besides navi­
gation that would be considered in the 
revlew of these applications. These in­
cluded: :fl.sh and wildlife; conservation: 
pollution; aesthetics; ecology; and the 
general public interest.C33 CFR 209.120.) 

The 1968 change in policy identified 
this new type of revlew as a ''public 
interest revlew." It was adopted in re-

sponse to a growing national concern :tor 
environmental values as they related to 
our nation's wat.er resources and in re­
sponse to related Federal legJslation, such 
as the F1sh and Wildlife Coordination Act 
Cl6 u.s.c. 661 et seq.), that required 
the consideration of some of these con­
cerns in Federal decision-making, Enn.ot. 
ment of the National Env1ronmcntnl 
Polley Act on Januacy 1, 1970 (42 u.s.c. 
4331 et seq.> gave further support to this 
change in policy. 

The "P11blic interest review'' received 
its first judicial test in the case of Zabel 
v. Tabb; 430 F. 2d 199 (15th CJr. 1970), 
cert. den. 401 U.S. 910 (1972) in which 
the Court upheld the denial by tho Col'J)g 
of a landfill permit for :fl.sh and wild· 
life reasons Cand not reasons related to 
navigation> . In reaching this decision, 
the court reatnnned the Department of 
the Army's pasition that it was "noting 
under a Congressional mandate to col­
laborate and consider all of these fnc­
tors" when it reached that dec1s1on. 

In further response to the adoption 
of this public interest review, tho Do• 
pa.rtment of the Army revised its harbor­
line regulation (33 CF'R 209.160) on 
May 27, 1970. This revlsion made it 
clear that permits were required for any 
work commenced landward of an estnb­
llshed harborline after May 27, ·1070, and 
that these permit applications would re· 
ceive a full public lhterest review. Of 
course, navigation concerns in this pub­
lic interest review wlll be guided, in 
large part, by the presence of estab­
lished ha.rborlines. 

During 1972, the corps of Engincera 
reviewed all judicial decisions in which 
the term ''navigable waters of the United 
States" had been interpreted in order 
to identify all waters to which Seatlons 
9 .and 10 of the 1899 Act could bo ap· 
plied. This analysts was mo.de in respontlo 
to the Federal government's growing 
concern over the protection of tho no.­
tion's water resources and the need to 
protect those resources through tho full 
mandate of available Federal laws. 

On September 9, 1972, the Corps of 
Engineers published an admlnistmtivo 
definition of the term ''navigable waters 
of the United states" in the J.i'EDEllAL • 
REGISi'ER <subsequently codified as 33 
CFR 209.26(}) • This definition WM in­
tended for use in the Corps' adml.nistrn­
tion of Sections 9 nnd 10 of the 1809 
Act, and included the following: (1) 
all waters presently used to transport 
interstate or foreign commerce (llCo • 
Daniel Ball v. UnitecZ State$, 77 U.S. 557 
C1871> > : C2) all waters used in tho patit 
to transp0rt interstate of foreign com­
merce <see Economy Light ancZ Potccr 
Compan11 v. UnitecZ States, 266 U.S. 113 
<1921) > ; all waters susceptible to uso 
in their ordinary condition or by reason­
able hnprovement to transport inter­
state or :foreign commerce (see United 
State$ v. Appalachian Electric Power 
co., 311 U.S. 3'1'1 <1940) > : nnd nll wat-Onl 
subject to the ebb and :flow of the tldo 
<see United States v. Moretti, supra>. Tho 
landward limit of this Jurlsdiction for 
:freshwat.er wns established as the 
ordinary high water mark and the shore-
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ward limit for .tidal water. was est.a.b,­
Iislieq as the :mean high water Ina.rk 
<mean higher high water mark on the 
west coast>. · 

On Aprll 4, 1974, the Corps of En­
gineers published final revisions to its 
permit regulation (33 CF.R 209.120) CPro­
pooed revisions were published for in-

. terim guidance on May 10, 1973>. These 
reVislons were made for the following 
reasons: 

a.. To incorporate new permit programs 
established under Section 404 of the 
FWPCA and Section 103 of the MPRSA 
(discussed in more detail below>; 

b; To incorporate the requirements of 
new Federal legislation related to the 

· review of the Federal permit applica­
tions, including: other sections of the 
FWPCA and the MPRSA; the National 
Environmental Polley Act of 1969, and 
the Coastal Zone Management Act of 
1972, 'a8 amended C16 u.s.C.1451 et seq.). 

c. To adopt additional factors of con­
cern in the public interest review, in re­
sponse to this related legislatioll. includ­
ing, in addition to those previously 
announced, the following: economics, 

histonc values, :flood damage prevention, 
. land use classification, recr.?ation, water 
supply, and water quality. 

d. To adopt criteria that would also be 
· considered in the evaluation of each per­
mit application including the desirability 
of using appropriate alternatives: the 
extent and permanence of the beneflclal 
and/or. detrimental effects of the pro­
posed activity; and the cumulative ef­
fect of the activity when considered in 
reiation to other activities in the same 
general area; 

e. To. adopt a· wetlands policy that 
.would protect wetlands within the Corps 
jurisdiction from unnecessary destruc­
tion: and 

· f. To implement procedures that in­
sured compliance with these new statu­
tory and Polley review requirements. 

As previously noted. regulations have 
been published throughout the past years 
to implement Sections 9, 10, 11, and 13 of 
the 1899 Act. These regulations have all 
been included in Part 209 of Title 33 of 
the Code of Federal Regulations as fol­
lows: 

a. 209.120. Permits for Activities in Navi­
gable Waters and ocean Waters. 

b. 209.125. Dams and Dikes Across Water­
ways. 

c. 209.131. Permits for Discharges of De­
posits into Navigable Waters. 

d. 209.150. Harbor Lines. 
e. 209.260. Definition of Navigable Waters 

Of the United states. 

THE REFUSE ACT PERMIT PROGRAM 

On ~pril 7, 1971 the Corps of Engineers 
implemented the first nationwide pro­
gram to regulate the discharge of pollut­
ants into the nation's awters. Authority 
for this permit program was based on 
Section 13 of the River and Harbor Act 
of 1899 C33 U.S.C.· 407), commonly re-

, ferred to as "The Refuse Act", which 
prohibits the discharge of "refuse mat­
ter" into navigable waters ·of the United 
St.ates -0r· their tributaries, or onto the 
banks of such waters if the "refuse mat­
tei\~.~~ly. ,~-0 ,l:!e;;)V:B.shed in;to a navi-
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gable water. Regulations to implement 
this ·permit program were publlshed in 
33 CF.R 209.131. On December 24, 1971, 
the permit program was enjoined by the 
District Court !or the Dlstrlct of Colum­
bia in the case of Kalur v. :Resor, 335 F. 
Supp. 1, CD.D.C. 1971). 

The Refuse Act permit program re­
mained suspended until October 18, 1972, 
when Congress enacted the FWPCA. sec­
tion 402 of the FWPCA estnbllshed the 
National Pollutant Dlscharse Elimina­
tion System program, which subsumed 
the Refuse Act permit program. Section 
402Ca> (5) provides that no permits may 
be issued under Section 13 o! the 1899 
Act for discharges into waters o! the 
United States after 18 October 1972. 
However, the Refuse Act prohibitions can 
only be lifted by the issuance of an 
NPDES permit, and the Refuse Act re­
mains a viable Federal enforcement 
mechanism !or the discharge of pollut.. 
arits into these waters without such a 
permit. 

SECTION 40' OF THE F\V.PCA 

On October 18, 1972, congress enacted 
the Federal Water Pollution Control Act 
Amendments of 1972 with the announced 
purpose of restoring and maintaining the 
chemical, physical, and blologlcal Integ­
rity of the Nation's waters. The FWPCA 
established a number of goals, require­
ments, prohibitions, and programs to 
a.chleve this purpose, and addressed the 
problems of water pollution by using 
many different approaches. The Amend­
ments provide Federal financial assist.. 
ance !or major research and demonstra­
tion projects and the construction of 
publicly owned waste treabnent works. 
They also provide programs to deal with 
various sources and types of pollution, 
including toxic, oll, and hazardous sub­
stances. Section 208 of the Act provides 
for the development and implementation 
of areawide waste treatment manage­
ment planning processes to control an 
sources of pallutlon. 

Section 301 of the PWPCA prohibits 
the discharge of pollutnnts !rom dis­
cernible conveyances (defined as "point 
sources"> into "navigable waters", (de­
fined in the FWPCA ns "the waters of 
the United states, including the terri­
torial seas"), unless the discharge ls 
in compliance with Section 402 or 404 of 
the Act. As noted above, Section 402 
establishes the National Pollutant Dls­
charge Elimination System to regulate 
industrial and municipal POint source 
discharges of pallutants into the Nation's 
waters. The NPDES permit program is 
administered by the Adminlstrator o! the 
Environmental Protection Agency, and 
provides an opportunity !or the Admin­
istrator to transfer this responsibllity to 
those states that hli.ve the authority and 
capabllity to assume responsiblllty !or 
the administration o! the NPDES pro­
gram. 

.Section 404 of the FWI?CA estnbllshes 
a permit program, admlnlStered by the 
Secretary of the .Army, acting tbroush 
the Chief of Engineers, to regulate the 
discharge, into the waters of the United 
Stntes, of dredged material and of those 
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pollutants that comprise fill material. · 
Applications !or Section 404 permits are 
evaluated 1>Y using gujdelines developed 
by the AdminJ.strator of EPA. Jn conjunc­
tion with the Secretary of the Army (See 
40 CFR 230). The Chief o! Enginee?s can 
make a declslon to Issue a. permit that 
1s inconslstent with those gujdelines if . 
the interests o[ navigation require. Sec­
tion 404Cc> gives the Adminlstra.tor, 
EPA, further authority, subject to cer­
tain procedures. to restrict or prohibit 
tho discharge of any dredged o:r fill ma­
terial that may cause an unacceptable 
adverse effect on municipal water sup­
plies; shell11.sh beds and fishery areas <in­
cluding spawning and breeding areas>. 
wlldll!e, or recreational areas. 

Violation of the prohibition specified 
in Section 301 o! the FWPCA again.st 
discharging pollutants into the waters 
o! the United stntes without a required 
permit under Section 402 or 404, or per­
mit conditions, or of other requirements 
o! the FWPCA. can result in clvll fines 
or not more than $10,000 per clay of 
violation, criminal fines o! up to $50,000 
per day of violation, imprisonment, and/ 
or injunctive relief, including restoration 
o! the area to its original condition. The 
CJtact provisions !or Federal enforcement 
or the FWPCA are established in Section 
309. (33 u.s.c. 1319). 

As part of the revisions to its April 3, 
1974 permit regulation, the Department 
o! the Army published regulations to iln­
plement the Section 404 permit program. 
These regUlations llmlted the Section 404 
permit program to the same waters that 
were being regulated under the River 
and Harbor Act of.1899: waters that r.re 
subject to the ebb and flow o! the tide 
shoreward to their mean high water 
mark Cmean higher water mark on the 
West Coast> and/or waters that are 
presently used, were used in the past, or 
are susceptible to use to transport lnter­
stnte or foreign commerce. 

The Natural Resources Defense 
Council and the National Wlldll!e Fed­
eration challenged this limitation on tlie 
jurisdiction of Section 404 as being in­
conslstent with the intent o! Congress 
to regulate "all waters o! the United 
Stntes," as expressed in the FWPCA!s 
definition of "navigable waters." Con­
cern was expressed over the need to reg­
ulate the entire aquatic system. includ­
ing all of the wetlands that are part of 
it, rather than only those aquatic areas 
that are arbitrarily dfstingu!shed by the 
presence of an ordinary or mean high 
water mark. CA major portion of the 
co:l.Stal wetlands are above the mean 
high water mark and were outside the 
permit review requirements o! Section 
404 by tlilis interpretation.) Concern was 
c.'t])ressed over the need t-0 regulate the 
many tributary streams that feed into 
the tidal and commercla11s' navigable 
waters Call or which were subject to reg­
ulation undertheRefuseActandNPDES 
programs) since the destruction and/or 
degradation of the physical. chemical. 
and biological integrity of each of these 
waters ls thre3tened bY the unregulated 
discharge o! dredged or fill materlal. And 
concern was expressed !or the many 
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otlier waters, including Iak!ls, isolated the United States Js considered robe the 
wetlands, and potholes: whose degrada.- .. discharge of dredged mat.erliil" !<Yr pur­
tlon, destruction~ and disappearance con- poses of..Sectioi:i 404. 
tinues tO' increase.at. alarming rates. "Fill matenal''' was defined to include 

On March -27, 1975, the District Court the· followi?ig activities: the creation of 
for the- Dfstrlct of Colwnbia ordered the !astlands, elevatlon.s· of land beneath 
revocation and rescission of that part of waters of the United States, or impound­
the Department of the Anny:'s regulation ments; the. building- of any structure or 
"wliich limlts the permit (Section 404) impoundment requiring rock, salid, dirt, 
jurisdiction of the Corps by definition or other pollutants-for its construction; 
or otherwise to other than the waters site-developmentfllTs; causeway orrpad­
of the United States." The Court further fills; dams and dikes; artificial islands; 
ordered publication of proposed regula- property- protection and/or reclamation 
tlons within 15 days Clater amended to devices such as: rlprap, groins, and break-
40 days) which clearly recognized the waters; beach nourishment; levees; and 
full regulatory mandate of the FWPCA backfill forvarious structures and utility 
with respect to Section 404, and .final lines. 
regulations within 30 days of the date of The regulation also identified certain 
the order Clater amended to 80 days). types of activities that were excluded 
NRDC v. Callaway, 392 F. Supp. 685 from the program because they do not 
(D.D.C. 1975). involve the discharge of dredged or fill 

Responding to this court order, the material into water. Plowing, seeding, 
Corps published four alternative pro- cultivating~ and harvesting for the pro­
posed -regulations Irr the FEDERAL REGIS- duction of food, fiber, and forest products 
!rER for comment. on May- 6, 1975. Over were included in this list of excluded ac-
4,500: comments were received in re- tivities. Also excluded from the program 
sponse to these proposed regulations. was material placed for maintenance and 
Many of these cqmments assisted the: emergency reconstruction of existing fills. 
Corps in developing an administrative The July .25 :regulation adopted a 
definition of "navigable waters" that was phase.-in.schedule to.implement the:per­
conslstent with the. intent and objectives mit requirements of. Section 404. for dis­
o! the FWPCA. and also in developing a. charges.in the. above defined. waters~· and 
program that was responsive to many of also included authority for District Engi­
the concerns rai::ed by the comments. neel'S' to issue genera! permits for those 

On J'uly 25, 1975, the Corps of Engl- discharges that cause only a. minor .in­
neers. published a.n. interim. final regula- di\idual and. cumulative- impact ta the 
tion.!n the FEDERAI.REGISTER. The interim environment. Phase I began immediately 
final regulat!ov essentially melded revi- upon publication of the regulationr and 
slons to. the.Section 404. program into the included all waters subject to the ebb and 
previously published April 3, 1974 :regu- flow of the tide and/or waters that are. 
lation. It included admfnistrative defi- were, or.: are susceptible- to use for com­
nitlons. of "navigable 'waters", "dredged mercial navigation purpases (waters al.­
material" ,.and. "fill material", and proce- ready beingregulated by the Corps), plus 
dural mecba.nisms to avoid unnecessary an adjacent wetlands to these waters 
duplicative review in those states that <thus ellminatmg the art;ificial ordinary 

· have permit programs similar to Section. high water and mean high water mark 
~04. distinctions)« Phase ll became effective 
- The interim :final ;regulation -adminis- on September 1, 1976 <originally sched­
tratively defined the term "navigable uled for July 1, 1976, but postponed for 
waters" to include: coastal waters, wet- 60 days by Presidential action> , and in­
lands, mudflats. swamps, and similar eluded primary tributaries to the Phase 
areas; freshwater lakes,_ rivers, and I waters and lakes greater than five acres 
streams that are used. were used in 'the in surface area, plus. wetlands adjacent 
past, or are- susceptible to -use to trans- to these waters. Phase m, requiring per­
Port Interstate commerce, including all mits for discharges of dredged or fill 
tributaries to these waters; interstate material Into all waters of the United 
waters; certain specified intrastate states became effective on July l, 1977. 
waters. the pallution of which ·would af- Disch~rges _that occur in a. particular 
fectinterstatecommerce;andfreshwater waterbody before a scheduled phase-in 
wetlands, including marshes, shallows, date are permitted by the regulation, 
swamps, and similar areas that are con- subject to six specified conditions. Also 
tiguous or adjacent to the above de- permitted by the regu!ation ~re certain 
scribed lakes, rivers, and streams, and minor discharges, again subJect to the 
that are periodically inundated and nor- · same conditions. 
maUy characterized by the prevalence of various policies and procedures were 
vegetation that requires saturated soft also included in this regulation to allow 
conditions for growth and reproduction. joint review and processing .of applica-. 

The regulation also specified that per- . tions for Section. 404. permits in those 
mi ts would not be required for discharges states with -programs similar to Section 
beyond the "headwaters" of a river or 404. 
'.stream unless the interests of water On September 5, 1975, EPA published 
qua.lity required assertion of jurisdiction interim final guidelines to be used 1n the 
above the headwaters. "Headwaters" was evaluation. of proposed discharges of 
defined as "the point on the stream above dredged or fill matertal. These interim 
which the :flow Js normally less than 5 guidelines are published in 40 CFR Part 
cubic feet per second * • • ." 230. 

JrD:y material that Js excavated or A number of courts have had occasion 
dredged from: a. water of the United to consider whether particular waters, 
states and reintroduced into a water of including wetlands, are "waters of the 

United States" witllln the ~:pope of tho 
PWPCA. Th~ first case to address 
whether wetlands beyond tho mcnn hlch 
water mark of traditional navie'ablo 
waters ·of the United States were subJcct 
to-the FWPCA wrui United States-\'s. Hol· 
lancZ, 37:J, F. Supp. 66& (M.D. Fla., 1074) 
in which the Court helcI: 

The caUI't is o:C. tho oplnlon that tho moan 
high waterline ls no llmlt to Federal autllor· 
ity under the FWPCA. Whilo tho lino romnlllil 
n valid demarcation tor other purposes, It 
has no rational connection to tho aquntlc 
ecosystems which the FWPOA. is intended fo 
protect. Congr&s has wlsel:I' determined thl\t 
Federal authority over water pollution prop· 
erl:Yi rests on. the. commerce clause and not on 
past futerpretntlons o! an. act designed to 
protectnaviga.t16n. And tho Commerce clamo 
gives Congress runplo authority to roneh 
activities o.bovo the mean high wntor lino 
that pollute the waters o! tho United Stntc:i. 

Other Courts have pursued the sanic 
theme, and often use the. liolland ration· 

·ale to support their position. Thcso in· 
elude the following: United, Stafcs v. 
Ashland, Oil and. Ttansportation Co., 504 
F2d 1317 (6th Cir. 1974). involving dis· 
charges of oil into a tertiary tributary to 
a navigable water o! the United St.ates; 
United states v. P.T?.Z. Properties,. 1110., 
393 F. Supp. 1370-, 1381 <D.D.C.1075> and 
Leslie Saltv. Froehrke, 403 F. Supp.1202, 
1296-1297 (N.D. Cal. 1974)-each inVOlV· 
ing discharges of dredged or fill matcl'inl 
into navigable waters of the United 
States; Conservation. Council. of NortlL 
Carolina v. CostanzoA 398 F. SuPP· G63, 
673 CE.D. N.C. 1975) ~ United, states v. 
Smith, 7 ERC 1936, 1938-1939 CE.D. Va., 
1975); Unitea- States v. Golden Acres, 
Inc., No. 76-0023-CIV-4, slip opinion 
p. 5-6 <E.D. N.C., Jan. 13, 1977) : Unltecl 
States v. Riverside Bayvieta 1lomcs, Inc., 
Civil Action No. 77-76041 (E.D. Mich .• 
Feb. 24, 1977)-all involving dlscharucs 
into wetlands adjacent to nnvigable wa· 
ters of the United States or a primury 
tributary thereof in which the wetlllnd 
area ls located above the mean hir:h tide 
line or ordinary high water mark but is 
still periodically in1mdated and covered 
with aquatic vegetation: and United 
states v. Birtd and. Elder, ERO 1276 
<N.D. Ind., August 13, 1976) involving 
the discharge of fill mo.terJnl into n 
natural freshwater lake. 
SECTION 103 OF nu: MARINI: l'llOTtCl'lON, 

RESEARCH AND SA:UCTUAnlES AOT OF 10'12 

Five days after enactment or the 
FWPCA, Congress enacted the Marino 
Protection, Research and Sanctuo.rics 
Act Of 1972° (33 u.s.c. 1413). This Act, 
commonly referred to as the "Occnn 
Dwnping Act"1 has many provisions that 
resemble the approach talten by tho 
FWPCA to regulate activities that can 
pollute or otherwise adversely affect tho 
ocean waters. 

Section 102 of the Act vests authority 
in the Administrator, EPA, to issue per. 
mits, after notice and opportunity for 
public hearing, for t11.e transportation 
from the- United states of material that 
Js intended to be dumped 1n oceo.n watcrn. 
"Material" Js defined in the Act to in· 
elude most liquid, solid; or ,BU.spendcd 
.solid substances. Before issuing a pcnntt, 
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the Administrator is required to deter- ested members of the public could com.­
mine that the proposed dumping will not ment further on the regulation before it 
unreasonably degrade or endanger was 1inaUzed. Today, we are 1lnnllzlng 
human. health, welfare or amenities, or that regulation. We wJsh to take th1s op­
the ma.tine environment, ecological sys- portunity to thank again those 2,000 in­
tems or economic potentialities. The Act cllviduals, government omclals, speclnl 
also requires him to establish ocean interest groups, and companles who re­
dumping criteria. to be used in making sponded to th1s opportunity !or addi­
this evaluation. _, tional comment. Many of you will find 

Section 103 of the Ocean Dumping Act that your suggestions have been devcl­
is slmilar to Section 404 of the FWPCA oped in"the revisions to our regulation. 
in that it creates a separate permit pro- In addition to the 2,000 comments re­
gram to fie adminlstered by the Seqre- ceived on the interim final regulation, 
tary of the .Army, acting through the the Corps of Engineers held !our natlon­
Chief of Engineers, to regulate the ocean wide Public hearings on the Section 404 
dumping of dredged material. The Act program and 243 information meetings 
requires the Corps of Engineers to make that have assisted us in these revisions. 
the same evaluation that is required of We now have almost two years of e."­
the Administrator for the ocean dump- perlence in administering the Section 404 
Ing of other materials, aµd to make this program es revised by the July 25, 1975 
evaluation; by using the ocean dumping regulation, and over three years of ex­
criteria developed by the Administrator. perlence in the administration of our 
The Act also requires the Corps of Engl- other permit programs since publication 
neers to utilize ocean dumping sites that of the April 3, 1974 regulation. This ex­
have been designated by the Administra- perlence has revealed some problem areas 
tor, EPA, to the maximum extent fea- that require correction. Our District and 
sible. .Division omces have raised these con-

I{ the EPA criteria prohibit ocean cerns with us, and we have attempted to 
dumping, the Act requires the corps of respond t-0 these Problems in revisions to 
Engineers to make an independent deter- the regulation. 
mination as to the need for the proposed One of the prlmncy criticisms of the 
dumping based upon an evaluation of existing regulation was its length, orga­
~e potential affect that would occur to nization and wordiness. We have re­
navigation, economic and industrial de- sponded to thls concern by deleting re­
velopment, and foreign , and domestic dundant paragraphs, rewording sen­
commerce of the United states if a per- tences, and completely reorganlzlng the 
mit were denied. An independent deter- regulations. This includes a new format 
mination as to other proposed methods that incorporates related regulations Into 
of disposal of dredged materials and ap- an orderly sequence. 
proprlate locations for ocean dumping Today, we are rescinding the following 
must also be made by the Corps of Engl- re~tions: 
neers in the review of applications for a. 33 CPR. 209.120, ".Permlt.s !or Actlvltlcs In 
ocean dumping. Navigable Watens or Ocean waters": 

No permit may be· issued to dump b. 33 CPR. 209.125, "Dams nnd Dlkcs Acrosa 
dredged material in the oceans if the Waterways"; 
dumping does not comply with the EPA c. 33 CPR 209.131, ''Permits !or Discharges or 
criteria unless the Secretary of the Army Deposlt.s Into Navigable Watc:a": 
seeks a waiver of the criteria from the d. '33 CFR 209.133, "Public Hearinga"; 
Administrator after Certifying" that, e. 33 CPR 209.150, "Harbor Lines": and 
there is no economically feasible method t. 33 w~rs 20°iti6:u~~~:!~.~r Navlsable 
or site available other than the proposed 
dump site-under consideration. The Act We are also, today, publishing the !ol­
requires the Administrator to grant this lowing new regulations, each of which 
waiver unless· he finds that the proposed generally corresponds with one of the 
dumping will result in an unacceptable above cited regulations that is being re­
adverse impact on municipal water sup- scinded. All regulations that pertain 
plies, shellfish beds, wildlife, :fisheries, or - completely to the permit programs of the 
recreational areas. Corps of Engineers, are being published 

The EPA criteria for evaluating the in a new series of Title 33 of the Code 
ocean dumping of all material, including of Federal Regulations, and will be in­
dredged material, are published in 40 eluded in Parts 320 to 340. This new series 
CFR Parts 221}--228. These criteria were is organized as folio~: 
revised by EPA, and the revisions are a. Part 320, "General Regulatory PollcJes": 
published in the FEDERAL REGISTER dated b. Part 321, "Permits !or Dams and Dlkea 
11January1977 C42FR2462). in Navigable Waters or the United 

Violation of any provision or require- States" (Section 9 or the River and Hnr-
ment .of the Ocean Dumping Act can re- bor Act or 1899): 
sult in criminal or civil penalties of not c. Part 322, "Permits for Structure:i or Work 

- th $50 000 d f vi l ti in or Affecting Navigable Waters ot the more an • per ay 0 0 a on, United states" (Section 10 or the River 
imprisonment, and legal actions to en- and Harbor Ac~ or 1899): 
join imminent or continuing violations d. Part 323, "Permits !or Discharges or 
oft:\leAct. .Dredged or Pill Material Into Wnters o! 

REVISIONS TO REGULATIONS the United States" (Section 40! or the 

The CorPs of Engineers published its 
July 25, 1975 regulation as ·an interim 
final regulation, and provided a com­
ment Petj9(1 of 90 days in which inter-

FWPCA): 
&. Part 324, "Permits !or 0C{!an Dumping or 

· Dredged ?.laterlal" (Section 103 or the 
Z..larlne Prot~tlon, Research nnd Sanc­
tuaries Act or 1972): 
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f, Part. 325, ".Processing or Dep:irtment o! th& 
Army Pennlta"; 

~· Part 325, ''En!o?CCiilent"; 
h. Part 327, "Pub Uc Hearings"; 
1. Part 328, ''Harbof'Llnea"; 
J. Part 329, "D&11nlt1on o! Navlgabl& Waters 

or the Unlted States": 
>:. Parts 330-339 (Reserved). 

The following is an explanation of each 
new part of this regulation, includlng the 
reasons !or significant changes that have 
been made. We will also respond to sig­
nlficnnt comments that were made Jn re­
sponse to various provisions in this regu­
lation. 

I'ART 3:?0 

Thls Part describes the general and 
related statlJ,tocy authorities that are 
used by the Corp.s of Engineers Jn ad­
mlnlstering the various permit programs 
to regulate activities in waters o! the 
United States and the oceans. The parf; 
also describes the general policies that 
are used by the Corps Jn the review of 
each permit applicatiQn, including: CU 
The public interest review described 
above; and (2) Policies on wetlands; :fish 
and wildlife; water quality; historic. 
scenic, and recreational values; effects 
on limits of the territorial sea; interfer­
ence with adjacent properties or Federal 
projects; and requirements for other 
Federal, State, or local permits or cer­
tiflcatfons. Thls part generatly cori:e­
sponcls to the provisions in paragraphs 
Ca>, <b> , Cc>. Cf>, and Cg) CU, C3>, C4>. 
(5), C6>, no> and Cl8) of rescinded 
§ 209.120. 

We have added descriptions o! each. of 
the following Federal statutes to the 1ist 
of "related legislation" in § 320.3 of this 
Part, since each of these laws is involved 
with or related to the review o! applica­
tions !or Federal permits. These include: 
The Endangered Species Act of 1973 C16 
U.S.C. 1531 et seq.> : The Deepwater Port 
Act of 1974: (33 U.S.C. 1501 et seq.): The 

. Marine Mammal Protection Act of 1972 
(16 U.S.C. 1361 et seq.) : Section 7Ca> o! 
the Wild and Scenic Rivers Act Cl6 u.s.c. 
1278 et seq.) ; and Section en of the 
Land and Water Conservation Fund Act 
of 1965 (16 U.S.C. 460?-4 et seq.>. 

In § 320.4Ca), we have added three ad­
ditional items to the list of !actors that 
comprise our public interest review: En­
ergy needs, safety, and food require­
ments. 

Several modlflcations have been made 
to our wetland!i policy in § 320.4Cb>. We 
identified those wetlands ''whose destruc­
tion or alteration would affect detrimen­
tally the natural drainage characteris­
tlcs, sedimentation patterns, sallnity dis­
tribution, 1lu.shlng characteristics, cur­
rent patterns or environmental charac­
terisUcs," as one o! the types of wetlands 
that is important to the public interest. 
<Previously this valuable wetlands func­
tion was only recognized if the wetlands 
that perform it were located next to the 
'wetlands described in the first two sub­
secUons.> We also added to the list of 
!unctions those wetlands which through 
natural water filtration processes, serve 
to purliy water. Finally, we have at­
tempted to clari!y our guidance on deter­
mlnlng whether a particular wetlands 
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alteration :Is "necessary". The change 
now requires the District Engineer to 
consider whether the proposed: activity 
"is primarily dependent on being located 
1n or 1n close proximity to the· aqua.tic 
environment and whether feasible alter-. 
native sites are available." Applicants are 
required to provide sufficient informa­
tion to make this evaluation. We believe 
that this change more closely corresponds 
to the wetlands Policy in the Section 404. 
Guidelines (40 CF.R 230.5CP> (8) >. 

At the request of the Deparbnent of 
the Interior, we have added sites acquir~d 
under the Recreational Demonstrations 
Projects Act of 1942 CPL 77-594) to the 
types. of sites for which the policy in 
·§ 320.4.Ce) on hiStoric, scenic, and recrea­
tional' values is applicable. 

Clarifying language has been added· 
to our P.Olicy in f320'.4Cj) on other per­
mits or certifications required for the 
same activity to ensure that it is appli­
cable to all Federal, state and/or local 
permits or certificatiollS'. Under this 
policy, we will process permit applica­
tions concurrently <and in many cases 
we plan to do this jointly) with other re­
qulred· applications for Federal, State 
and/or local permits or certifications. If 
another required permit or certification 
is denied', we-will not issue a permit. 

To -ensure that this policy cannot be 
used as a mechanism to delay deeision­
making on our permit application 
processing and decision-making, how­
ever, we also have modified it to allow 
the Distrfct Engineer to process a permit. 
·application to conclusion: if the respon­
sible governinent agency fails to take any 
definitive action .to issue or deny its per­
mit or certification within three months 
of our public notice. 

We have added two new general poli­
cies to the review of .all. applications for 
permits. Section 320.ltCk> includes a 
Policy on the safety of impoundment 
structures that requires the District.En­
gineer to conditio~ permits for these 
types of structures to require the permit­
tee to operate and maintain the structure 
properly to ensure public safety. This 
policy ls not applicable, however, to im­
poundment structures for which an ade­
q~te safety inspection program is re­
quired or which ar& under the control of 
another Federal agency. Section 320.4(1) 
includes a policy on the review of permit 
applications in floodplains as required by 
the May 24, 1977 Executive Qrder U98&. 

PART 321 

This part describes the special palicies 
and procedures that are followec;l 1n the 
review of applications for dams or dikes.. 
to be located. in a navigable water of the 
United States. As noted above, this re.:. 
view is made under Section 9 of the River 
IUld Harbor Act of 1899 (33 U.S.C. 401). 
The general policies described in Part 320 
and the general procedures described in 
Pa.rt 325 are also applicable to the review 
of these applications. 

Part 321 replaces 33 CFR 209.125, which 
has been rescinded. We have defined the 
terms "navigable waters of the United 

· States", "dam", and "dike" in this part 
to specify the types of waters to which 

RULES AND REGULAtlONS 

Section 9 is applicable, and' the ~pe of 
structures that. will require Section 9! 
permits. We anticipate that. our adminis­
trative definitions. of "dam'~ and: "dike'p 
in Section 321.2 will.assist in distinguish­
ing these types of structures from those< 
that would otherwise be- regulated under 
Section 10 of the River and Harbor Act.of 
1899. 

In all other respects, the language in 
Part 321 resembles that in rescinded 
§-209;125. 

PART 322 

This part prescribes the special policies 
and procedures t-0 he :followed by the 
Corps in the evaluation of applications 
for structures or wo:i:k in or affecting 
navigable waters of the United States 
pursuant to Section 10 of the River and 
Harbor Act of 1899. The general policies 
specified m Part 320.4. and the general 
procedures specified in Part 325 also are 
applicable to this evaluation. Further­
more, some of. the activities that fall un­
der this Part will also require permits 
under Section 404 of the FWPCA and 
Section 103 of the Ocean.Dumping Act. 

This Part corresponds to those sections 
of rescinded 33 CFR 209.120 that incor­
porated the Section 10 program. These 
include paragraphs (dJ Cl). (e) (1) and 
C4>, and {g) (2) (7), (8}, C9>, <11), (13), 
(14), C15> and C16). · 

We have adopted aclministrative def­
initions of the terms "structure" and 
"work" to identify the types of activities 
that will require Section 10 permit-s (Sec. 
322.2). 

The 1975 regulation administratively 
"grandfathered" certain types of activi­
ties performed in navigable waters of the 
United States <see rescinded 33 CFR 
209.120Cg) (12) (vii}> and exempted 
others altogether from the need tc:> obtain 

·Section 10 permits Cseerescinded'33 CFR 
209.120(e) (1) >. This latter category in­
clude<i the placement of aids to naviga­
tion by the u.a, Coast. Guard and struc­
tures placed in artificial canals, the 
connection o! which previously was. au­
thorized by a Section 10 permit. 

Today, instead of again exempting or 
grandfathering these activities, we are 
permitting them through the issuance of 
nationwide permit-s-that are incorporated 
into thiS regulation. We have · also- in­
cluded other small structures in these 
nationwide permits thet are often placed 
in navigable waters and have only a de 
minimus impact on the environment .. We 
are issuing nationwide permits for these 
activities because we :feel that thfs ad­
ministrative device is preferable to those 
affected by it, and is a better administra­
tive approach than relying on a "grand­
fathering" or "exemption" provision to 
satisfy the requirements of the 1899 Act. 

The following activities are subject to 
these nationwide permits Csee § 322.,4) : 

1. The placement of aids to navigation 
by the U.S. Coas'; Guard; 

2. Structures constructed in artificial 
canals within principally residential de­
velopments where the connection of the 
canal to a navigable water already has 
received a Section 10 permit: -

3. Repair, rehabilitation, or replace­
ment ,of any previously authorized, cur-

rently sexviceable structure, or of v..ny 
currently serviceable structure con· 
structed !lrior to the requirement tor n 
Seciton 10 permit Cno deviation from 
original plans is authorized> ; 
· 4. Marine ll!e harvesting: devices, such 

aa pound netJ, crab pats, eel pots, nnd 
letbstertraps; . 

5. Staff and tidnl gages. water record· 
1hg devices, water quality 'testing nnd 
improvement devices, and similar tclen· 
tific structures; 

6. Survey activities inchtding- coro 
sampling; and 

7. Structures of work completed before 
December 18, 1968 <the date on which v:e 
adopted our public interest review) or in 
navigable waters over which the District 
Engineer has not asserted jurisdictton. 

The nationwide permit imposes con­
ditions on each of these structures, prl· 
marily to protect navigation. 

Besides the nationwide permit, thrco. 
other t!Pes of authorJzattons are used to 
issue Section 10 permits. These are: 

1. Letters. of permisslon.-nn individual 
permit issued following the abbrevtntcd 
revie.w procedures outlined in§ 325.5(b): 

2. Individual permits-permits issued 
following a case-by-case analysis of nn 
application; and 

3. General permits--permUs issued !01· 
future minor work or structures in a pt\1'­
ticular region of the country that wm 
have only minimal individual and cuinu­
lative impact on tho envlr9nment. 

We have included definitions ot each 
of these terms in the regulation (!i 322.lll. 
A person needing a Section 10 pormlt. 
should first. check to see whether the 
proposed project has already been p~t'· 
mitted 'by a. general permit. or in tllk< 
Part through a nationwide permit. 

In all other respects. this recula.Uon 
remains basically the same n.s publish~d 
in 1975. 

1'AR1' 3Z3 

This Part prescribes the special poll· 
cies and procedures to be followed by, the 
Corps in the evaluation of applications 
for permits to discharge dredged or fill 
material into the waters of the United 
States pursuant to Section 404 of tha 
FWPCA. Again, as we have noted in 
Parts 321 and 322, the general policies 
specified in Part 320 nnd the general 
procedures specifled in Part 325 alJo 
would be applicable to this evaluation. 
Furthermore, some of tho activities thnt 
fall under Section 404 will also require 
permits under Sections 9 and 10 or tho 
River and Harbor Act of 1899 <Parts 321 
and 322). 

This Pal't corresponds to those SC'C• 
tions of the rescinded 33 CFR 209.120 
that incorporated the Section 404 pro­
gram. These include: paragraphs <d1 
(2), (4), (5), (6), (7) and CS> and <e) 
(17). 
· Section 404 provides that the Corps of 

Engineers may issue permits, after no­
tice and opportunity for public hearing, 
for "discharges of dredged or fill mate• 
rial into navigable waters". Tho major­
ity of comments received on the July 25, 
1975 interim· final regulation were in 
response to our definitions of ternw 
"navigable waters'', "dredged material", 
and "fill material". 
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- The legislative history of the term 
"navigable waters" specified that it "be 
given the J:>roadest constitutional inter-

. ~on unencumbereq by agency de­
terminations which have been made or 
may be made for administrative pur­
poses." <H.R. Report No. 92-1465 at 144; 
A Legislative History of the FWPCA at p. 

_ 327). Article 1, Section 8 of the Con­
stitution gives the Federal Government 
the authority "to regulate commerce 
with foreign Nations and among the 
several states." We have interpreted the 
guidance contained in this legislative 
history to . be con.5istent with the Fed­
eral Government's broad constitutional 
power to regulate activities that aifect 
·interstate .commerce as interpret.ed by 
the Supreme Court on several occasions. 
Perez v. United ·States. 402 U.S •. 146 
-<1970) ; Katzenbach v. ]JfcClung, 379 
U.S. 294 (1974) ; Heart of Atlanta llfotel, 

~ Inc. v. United States, 379 U.S. 241 
(1964); and ·Wickard v. Filburn, 317 
U.S. 111 (1942). 

·Water pollution is one such activity, 
for as the Court stated in U.S. v. Hol­
land, supra., "C.ongress ha.s wisely deter­
mined that"Federal authority over water 

· pollutlOn properly: rests on the commerce 
clause. And the commerce clause gives 

. Congress ample authority to reach activ-
- . ities * .* * that :pollute the waters of the 

United Sta~." <See also the cases 
cited above on defining "wat.ers of the 
United States" which affirmed the con­
stitutionality of Congress• broad asser- · 
tion of jurisdiction.> 

We followed this basic premise in the 
development of our adminfstrative defi­
nition of "navigable waters" for the 
July 25, 1975 regulation, and we have 
followed it again in our efforts to clarify 
that definition in this regulation. 

Our definition of "navigable waters" 
. fn ·the 1975 regulation included the fol-
lowing: · · 

(l) Coastal waters that are navigable 
waters o! the United States subject to the 
ebh and flow of: tlie tide, shoreward to their 
·mean high water mm:k (mean higher high 
water mark on the Pacific coast); 

(2) All coastal wetlands, mulflats, 
swamps, and sl.mllar areas that are con-

. tiguous or .adjacent to other navigable 
waters. "Coastal wetlands" includes marshes 
and shallows and means those areas perlodl;. 
cally inUndated by sallne ,or brackish 
:watexs and that are normally charactertzed 
by the pre\"alence o! salt or brackish water 
vegetation capable o! growth and reproduc­
tion; 

(3) Rivers, lakes, streams, and artificial 
water bodies that are navigable waters of the 
United States up to their headwaters and 
landward to their ordinary high water mark; 

(4) Ail artlficlally created channels and 
canals used for.recreational or other naviga­
tional purposes that are connected to other 
navigable waters, landward to their ordlnary 
high water mark; 

(5) All tributaries o! navigable waters of 
the United States up to their headwaters 

-- and landward to their ordinary high water 
mark;· 

(6) Interstate waters landward to their 
ordinary high water mark and up to their 
headwaters; 

('1-) Intrastate lakes, rivers and streams 
Ia:ndward to their ordinary high water mark 
and. up to their headwaters that are utll1zed: 
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(a) By interstate tnl.\"clcro !or wutcr-:c­
lated recreatlonnl purpozes: 

(b) For the remorol o! &h tha.t ore .50ld 
in interstate commerce: 

(c) For lndustrlnl purpozcs by lnclustrles 
in interstate commerce; or 

(d) In the production o! agricultural com­
modities sold or transported in lntcrotnto 
commerce: 

(8) Freshwater wetlnnds. lncludlng 
marshes, shnllows, swamps, and l!lmllnr o.re::i.s 
that are contiguous or adJacent to other 
navigable waters and tha.t support fresh­
water vegetation. ''Ercahwater m:iUancJ:;" 
means thoze areas that are pcrlodlailly inun­
dated and that arc normnlly charactcrh:ed 
by the prevalence ot vegetntlon that reqUlrcn 
saturated toll condltlow; !or growth and 
reproduction: and 

(9) Those other waters which tho Dlstrlct 
Engineer determines nece~ltato regulation 
for the protection of water quallty c.s ex­
pressed in the gu!dellnes (40 OFR 230). For 
example, ln the c:u::e o! lntcnntttent rl\"ers, 
streams, trlbutnrles, and perched weUancls 
that are not contiguous o)t' adjacent to navi­
gable waters 1dentl1lcd 111 parogropbs (a)­
(h), a decision on Jurlsdlctlon llbnll be made 

'by the District Engineer. 

Many suggested that we chanse the 
nomenclature of the term ''na.vJgable 
waters" and refer to our jurisdiction 
under Section 404 as "waters o! the 
United States." This is the definition 
given to that term in Section 502{7) o! 
the FWPCA. We ha.ve adopted this sug­
gestion and feel that it will assist in 
distinguishing between the Section 404 
program and the types or waters thnt nre 
subject to the permit pro::muns admin­
istered under Sections 9 nnd 10 o! the 
1899 Act. -
-we ha.ve consolidated the 1975 list o! 

waters in our new definition to include 
four basic categories. We believe that 
this consolidation will nsslst in clarl!y­
ing those waters that nre subject to the 
Section 404 program. 

CATEGORY 1 

Coastal and inlnnd waters, lakes. rivers, 
and streams that are nn.vlgable waters 
of the United States, including adjacent 
wetlands.-This category corresponds to 
those waters identified in sections Cl>. 
(2). (3) , and (8) of the old definition. 
Through consolidation, we believe thnt 
many of the ambiguities raised in the 
old definition will be clnrUlcd. 

The Federal government's authorlcy to 
regulate all actlvlties in or allecting navi­
gable waters o! the United Stntes bas 
always been recognized. As weho.vc noted 
above, wat.ers that fall wltbJn this cate­
gory are also regulated under the River 
and Harbor Act of 1899. They include 
natural and nrtificnl waters that are sub­
ject to the ebb and fiow or the tide and/or 
that are used, were used in the·past. or 
are susceptible to use to transport inter­
state or foreign commerce. 

CATEGORY 2 

Tributaries to navigable waters o! the 
United States. including adjacent wet­
lands.-This category corresponds to 
sections C4>. (5), C8), and (9) o! the 
old definition. 

The Federal government's authority 
.to regulate actlvltles on the rivers and 
streams that feed into navlgable waters 
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o! the United States also bas been his­
torically ~ognized. As we noted in cur 
historical background discussion, Section 
10 o! the River and Harbor Act of 1899 
can be used to tegulate activities outside 
the jurisdictional limits of navi.,"'Sble 
miters o! the United States i! those 
activltles allect the navigable capacity or . 
those waters. Section 13 o! the 1899 Act 
also probibits the dumping of any refuse 
matter into any tributary of a navigable 
water of the United States. or onto the 
brinks of such waters where the material 
is likely to be washed into the water. 

:M'ore recently. courts have recognized _ 
that the FWPCA is applicable to tn"bu­
tarles o!navigable waters. In U.S. v.Ash­
land 011, supra, the Court stated: 
Pollution control or navf:;able streams cen 
only be exercised by" controlling pollution 
or their trlbu tarfeo. 

We have adopted the suggestion of 
many commenters that we incorpomte 
into our definition Cand not in the Pre­
amble as we did in 1975) the statement; 
that nontid'll drainage and irrigation 
ditches that feed mto navigable waters 
will not be considered "waters or the 
United States" under this definition. To 
the eJo.•tent that these activities cause wa­
ter qunllt.y problems. they will be handled 
under other programs or the FWPCA, 
including Sections 208 and 402 • 

CA:r:t:GORY 3 

Interstate waters and their tn"butaries, 
ini:Iudini;r adjacent wetlands.-This cate­
sory corresponds to those waters listed 
in sections <GJ and (8) of the old de.tini­
tJon. 

The allect.s of water pollution in one 
state cnn adversely affect the quality or 
the waters in another, particularly: i! . 
the waters involved are interstate. Prior 
to the FWPCA Amendments or 1972, 
most.federal statutes pertaining to water 
qunllty were limited to interstate waters. 
We lmve, therefore, included this third 
category consistent with the Federal go;­
crnment!s traditional role to protect, 
these waters from the standpoint of 
water qunllt.y and the obvious efi'ects on 
interstate commerce that will occur 
through pollution o! interstate waters 
and their tributaries. 

CA'IECORY 4 

All other waters o! the United States 
not identified in Categories 1-3. such as 
isolated lakes and wetlands. intermittent 
streams, prairie potholes. and other wa­
ters that are not part of a tributary sys­
tem to interstate waters or to navigable 
Wllters of th:i! United States, the deg­
radation or destruction of which could 
ai!e;:t interotate commerce.-This cate­
gory corresponds to sections C7>. C8>, and 
(9) of the old definition. 

Waters that fall y;ithin categories 1, 
2, and 3 are obvious candidates for in­
clusion as waters to be prot.ected under 
the Federal sovernment.'s broad powers 
to regulate interstate commerce. Other 
waters are also used in a manner that 
makes them part of a. chain or connection 
to the production. movement. and/or use 
or interstate commerce even though they 
are not interstate waters or part of a 
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tributary system to navigable waters of 
the United States. The condition or 
quality of water in these other bodies of 
water will }:lave an effect on interstate 
commerce. ·. _ 

The 1975 definition identified certain 
of these waters. These included waters 
use~: 
(1) By interstate travelers for water-related 

recreational purposes: 
(2) For the removal of fish that are sold 

In interstate commerce; 
(3) For Industrial purposes by Industries in 

interstate commerce: and 
(4) In the production of agricultural com­

modiples sold or transported In Inter­
state coi;nmerce. 

RULES AND REGULATIONS 

lished at the ordinary high water mark. tion or saturation may be caused by 
The regulation of activities that cause either surface water, ground water, 01· a 

water pallution cannot rely on these ar- combination of both. 
tificial lines, however, but must focus The use of the word•"normally" in tho 
on all waters that together form the en- old definition generated a great deal of 

. tire aquatic system. Water moves in hy- confusion. The term was included in tho 
drologic cycles, and the pollution of this definitions to respond to those situations 
part of the aquatic system, regardless of in which an individual would attempt to 
whether it is above or below an ordinary eliminate the permit review requll'ements 
high water mark, or mean high tide line, of Section 404 by destroyina the aquatic 
will affect the water quality of the other vegetation, and to those areas that m·e 
waters within that aquatic system. not ·aquatic but experience an abnormnl 

For this reason, the landward limit of presence of aquatic vegetation. Seveml 
Federal jurisdiction under Section 404 such instances of destruction of aciuat1c 
must include any adjacent wetlands that vegetation in order to eliminate Section 
form the border of or are in reasonable 404 jurisdiction actually have occurred. 
proximity to other waters of the United However, even if this destruction occurs, 

We recognized, however, that this list states, as these wetlands are part of this the area still remains as part of the ovor­
was not all inclusive, as some waters aquatic system. all aquatic system intended to be p1·0-
may be involved as links to interstate · The July 25, 1975 regulation identifies tected by the Section 404 program. 
commerce in a manner that is not readily "coastal" and "freshwater" wetlands Conversely, the abnormal presence of 
established by the listing of a broad contiguous or adjacent to other waters aquatic vegetation in a non-aqua.tic area 
category. The 1975 regulation, there- of the United States as separate cate- would not be sufficient to include that 
fore, gave the District Engineer authonty gories of waters for inclusion in our over- area within the Section 404 program. 
to assert jurisdiction over "other waters", all definition of the term "waters of the We have responded to the concern fo1• 
such as intermittent rivers, streams, United states." Many comments and the vagueness of the term "normally" by 
tributaries and perched wetlands, to pro- suggestions were received on these terms. replacing it with the phrase ..... and 
tect water quality. Implicit in this as- Both "coastal" and "freshwater" wet- that under normal circumstances to sup­
sertion of jurisdiction over these other· lands as used in the July 25, 1975 regu- port • • "" we do not intend, by this 
waters was the requirement that -some lation require that the area in question be clarification, to assert jurisdiction ovor 
connection to interstate commerce be "periodically inundated" by either saline, those areas that once were wetlands and 
established, even though that require- brackish or freshwater and "normally part of an aquatic system, but which, in 
ment was not clearly expressed in the characterize<! by the prevalence of" salt the past, have been transformed into dry 
1975 definition. or brackish water vegetation or vegeta- land for various purposes. ' 

We received many comments and tion that requires saturated soil condi- Concerns were also expressed over tho 
criticisms concerning the waters covered tions for growtli and reproduction. Some types and amount of veget1ition thltt 
in sections C7> and (9) of the 1975 defini- felt that the criteria for delineating a would be required to establish a "wet­
tion, particularly with respect to uncer- wetland should not require both "periodic land" under this definition. We have 
tainty over the types of waters covered · inundation" and the "prevalence of" again used the term "prevalence" to 
by section 9, and as to whether section vegetation, as either condition should distinguish from those areas that have 
404 permits are required to discharge suffice from the standpoint of protect- . only occasional aquatic vegetation inter­
dredged or fill material into these latter ing the: entire aquatic system. Others spersed with upland or dry land vegotu.-
waters. raised concern over the vagueness of tion. 

We have responded to these comments terms such as "perodically inundated", At the same time, we have changotl 
by noting in the definition of these waters "normally"; and "prevalence", and the our description of the vegota tion involved 
that they are .the type, the degradation lack of any definition for the terms "con- by focusing on vegetation "typically 
or destruction of which could affect in- tiguous" or "adjacent". adapted for life in saturated soil condi­
terstate commerce. ·we have also in- In response to these comments, and tions." The old definition of "freshwater 
corporated an explanatory footnote at with the assistance of the Departments wetlands" provided a technical "loop­
the end of this category which further of Interior and Agriculture and the En- hole" by describing the vegetation as that 
explains this connection t,o interstate vironmental Protection Agency, we have which requires saturated soil conditions 
commerce. adopted the following definition of "wet- for growth and reproduction, thoroby 

We are responding to the concern of lands": excluding many forms of truly aquatio 
uncertaitity over the need to obtain a Those areas that are inundated or satu- vegetation that are prevalent in an in­
permit in these waters by issuing today rated by surface or ground water at a !re- undated or saturated area, but that do 
a nationwide permit for discharges into quency and duration sufficient to support, not require saturated soil from a bio­
most of these waters. We believe that and that under normal circumstances do logical standpoint for their growth and 
if the common sense conditions, guide- support, a prevalence of vegetation typically reproduction. We intend to pubUsh 
lines and management practices pro- adapted for llfe in saturated soil conditions. shortly vegetation guides to indicate tho 
vided in these nationwide permits are Wetlands generally include swamps, marshes, types of vegetation intended to be tn­
followed, the concern for water quali- bogs, and similar areas. • eluded in this definition, ·and to rely on 
ty, as it affects the production, move- This definition is intended to eliminate the assistance of biologists, scientist.s 
ment and/or use for interstate commerce, several problems and achieve certain re- and other technical expert.s from othor 
ordinarily will. be satisfied wi~h respect sults. The reference to "periodic inun- Federal and State agencies to assist Jn 
to these discharges. dation" has been eliminated. Many in- delineating those wetland areas intended 

Wetlands. 'Prior to enactme~t of the terpreted that term as requiring inun- to be incuuded in this definition. 
FWPCA, the mean tide line (mean high-· dation over a record pe1iod of years. Our Several comments questioned the need 
er tide line on the West Coast) was used intent under Section 404 is to regulate for separate definitions of salt and 
to delineate the shoreward extent of. discharges of dredged or fill material into brackish water wetlands (e.g. coastnl 
jurisdiction over the regulation of most the aquatic system as it exists, and not as wetlands) and freshwater wetlands. 
activities in tidal waters under the 1899 it may have existed over a record period Others questioned whether salt and 
Act as well as for mapping, delineation of of time. The new definition is designed to brackish water wetlands in nontidl.\l 
property boundaries, and other related achieve this intent. It pertains to an waters and freshwater wetlands con­
purposes. In freshwater lakes, rivers and existing wetland and requires that the tiguous or adjacent to coastal wetlands 
streams that are navigable waters of the area be inundated or saturated by water were intended to be included in tho 
United States, the landward limit of Ju- at a frequency and duration sufficient to definition, since these wetlands are part 
risdiction has been traditionally estab- support aquatic vegetation. This inunda- of the aquatic system. Still others ques-
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tioned whether these definitions were elude those arcns that are covered by 
_also applicable to isolated wetlands that tidal water as a result o! storm surges, 
are not contiguous or adjacent t-0 coastal hurricanes, or other intense storms. 
waters and freshwater lakes, rivers, and Ordinary lLiglz. water mark: A number 
streams, but which still ·contribute to of comments criticized the definition o! 
:interstate commerce. "ordinary high water mark" adopted !or 
. The old definition ivas intended to purposes of delineating the landward 
include all fresh, brackish and salt water limit of jurisdiction in !reshwaters Cab-

. wetlands contiguous oi adjacent to sent adjacent wetlands). The comments 
coastal waters and freshwater lakes, indicated that other methods to define 
·rivers, streams and other waters included the ordlunry high water mark have al­
in the definition of "waters of-the United ready been refined to a point o! reason­
E?tates." It was also intended to be used - able reliability bnsed on the hydrologic 
to identify isolated wetlands. we agree, movement of freshwaters, and that a. 
however, that-this intent was not clearly second methodology under Section 404 

- expressed. To remedy this situation, we would be administratively cumbersome. 
have adopted one definition of wetlands. In addition, other-concerns were ex­
This definition will be applicable to pressed over the manner in which a. "25% 
those weJ;lands adjacent to coastal waters inundation" factor could be determined. 
and freshwaters that are identified in the Responding t-0 these comments, we 
definition of "waters -of the -United have returned to our definition of "ordi­
States," and also to those isolated wet- nary high water mark" used in the ad­
lands that are not adjacent to- any lake, ministration of our 1899 Act permit pro­
river, stream, -0r other coastal or fresh- gram. We believe that in waters where no 

-_ water. (See the discussion, above, on wetlands are present, this definition will 
waters in Category<!.) - include those nrens that are·part o! the 

We have also responded to the con- aquatic system along these freshwater 
cerns raised over the absence of any lakes, rivers and streams, as this mark 
definition of the terms "adjacent" or is intended to include those arc:is where 

. .!'contiguous" as those terms relate to the water will be present with predictable 
location of wetlands .. Since "contiguous" regularity. 

,. is only a subpart of the term "adjacent," Headu:aters: The July 25, 1975 regu!a-
we have• eliminated the term "contigu- tion established a. cutofI point, referred 

_ - ous." At_.the same time, we have defined t-0 as the hendwatcrs, !or each rlver and 
. the term "adjacent" to mean "bordering, stream Identified ns a water o! the United 
contiguous, or neighboring." The term States. "Headwaters" wns defined as "the 
would include wetlands that directly con- point on the stream beyond which the 

~ nect to other waters of the United States, flow of the waterbody is normally Jess 
or that are m reasonable proximity to than five cubic !eet per second." Waters 
these waters but physically separated above the "headwaters" cutoff point 
from them·by man-made dikes or bar- were also included as "waters o! the 
riers, natural river berms, beach' dunes, United States," but only i! the District 

- and similar obstructions. Engineer determined thnt regulation o! 
Finally, to respond to those who ex- these waters was necessary to protect 

pressed concern that our definition of water quality. 
"wetlands" may be :interpreted as ex- Many comments and criticisms were 
tending to abnormal situations including received concerning the vagueness or our 
non-aquatic areas that have aquatic definition of "headwaters" and the Iezal­
vegetation, we have listed swamps, bogs, ity of excluding waters in rivers and 
and marshes at the end of this definition streams above the headwaters !rom the 
to further clarify our intent to include definition of waters of the United States. 
only truly aquatic.areas. We lmve responded to these concerns 

"High tide line." Mariy aquatic areas and criticisms by: Cl) Including the en­
- along -the coast are located above the tire length or rlvers and streams in our 
mean or mean higher high tide lliies but definition or waters o! the United States: 

~ do not fit within the definition of "wet- C2) utilizing the "headwaters" concept 
lands" discussed above .. These include to establish the point on the stream be­
sandfiats', -mudflats, and similar areas, lo~ which an individual or ceneral per­
t.hat, While- not covered with vegetation, .IIUt will be required to dlscharge dredged 
are- inundated with sufficient frequency or :fill material Cdlschnrr:es above head­
and regularity to be included as part of ~nters are being :Permitted through the 

·-the aquatic ·resource. While these areas ISSuance today o! n nationwide permit 
_ are identified in our previous definition which is discussed in greater detail be­

of waters of the United states some com- low) ; and t3) redefining the term "head­
- menters sriggested the need for more waters." 

definitive guidance- :in delineating the We bave ndopt.ed the recommenda­
shoreward limit of jurisdictfon in coastal_ tions of a number of commentcrs and 

_ areas when these . circumstances exist. ha,•e redefined the term "headwaters" 
We have, therefore, adopted the term as the point on a. fr1!Shwater <Dontldal) 

-."high tide line'! to delineate these areas. stream above which the nvernge annual 
"High tide line". has been 'defined as "a flow is less than five cubic feet per second. 

- line or mark left upon tide :fiats, beaches, - Since precision is not required in estnb-
- or along..shore objects that indicates the llshing the headwater point, the definl-

intersectiOn of the land with the water's _ tion allows the District Engineer to use 
surface at the maximum. height reached approximate means to compute -it. The 
by a rising tide." The term is intended to drainage area that will contribute nn 
include areas covered by spring high av~rnge annual flow of five cubic !ect per 

__ tides and other high tides that occur second can be estimated by npproximat­
with~periodic :l'.;requency, but does not in- Ing the proportion o! the average annual 
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precipitation that is iD.!'eeted to find its 
way into the stream. Ha•;ing the area 
that will produce this flow, the "head­
water" point can be approximated from 
drnlna~e area maps. 

However, we also recognized that 
streams with highly irregular flows. such 
as occur in the western portion of the 
country, could be dry at the "headwater"' 
point for mo.:."t or the year and still aver­
age on a yearly basis a flow of five cubic 
!eet per second bzcause of high volume. 
JlMh flood type flows which greatly dis­
tort the average. We therefore added an . 
option for the District Engineer, after 
notifying the Regional Administrator of 
EPA, to establish the headwater based -
on the median rather than the average 
flow. A median flow of five cubic feet per 
second means that 50% of the time the 
flow is grroter than :five cubic feet per 
second nnd 50% of the time the fiow is 
less than this value. This approach more 
re::Ulstfcally represents normal b3.Se fim<:s 
or such streams. 

We emphasize that the "headwaters" 
concept used in this new regulation is 
the point on the stream above wh!cll in­
dividual or general permits ~arily 
will not be required. It is not to be con­
.strued as the point beyond which a 
streru:n ceases to be a water of the United 
States under Seetion 404 or the programs -
to .regulate industrial and municipal dis­
charges and oil ana hazardous sub­
stances under other sections of the 
FWPCA. We also refer you to the discus­
sion below on the nationwide permits 
that are being issued today for various 
cl.l.schames o! dredged or :fill materal, in- · 
eluding those that occur above the head­
water. We believe that the common sense 
conditions and management practices 
renected in these nationwide permits 
will, if followed. avoid potential water 
quality problems for mozt of these dis­
charges, 

Lal:es: The 1975 reciUiation defined 
"lnkes" as "natural bodies of standing 
water greater tlmn five acres in surface 
area and all bodies of standing water 
created by the im?Jounding of waters of 
the United States.0 

A number of comments and criticisms 
were received concerning this definition. _ 
Some !elt that the size limitation on nat­
ural lakes was too small, while. others 
!elt It was not small enough. Others 
questioned the legality of imposing any . 
size limitation on natural lakes. since a 
lake less than five acres :in size is just as 
much a "water or the United States" as 
one that is more than five acres in size. 

Many raise.d questions about the man­
ner and time for measurement of the five 
surface acres because or the seasonal 
fiuctuations in water content exllloited 
by most lakes. Others suggested that we 
add to the list of artificial open bodies 
o! water that are not included in the 
definition or lakes. {T'.ae 1975 definition 
C."{clude.; sto.::k watering ponds and set­
tllng basins that are not created by 
impounding a river or stream.> 

We have responded to these comments 
nnd cliticfsms in several ways. First, we 
have established definitions for two new 
terms: "natural lake,. and "impound­
ment." We believe that these two sepa- -
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rate definitions will assist in alleviating have revealed-the need to make certain 
the confusion expressed over the broad changes to these definitions. 
definition of "lake" as cited.in the 1975 To respond to ma,ny misunderstand-
regulation. ings over activities that require Section 

At the suggestion of EPA, we have de- 404. permits, the 1975 regulation stated, 
fineC.: "natural lake" as "a natural de- in the definitions of "dredged material" 
pression fed by one or more streams and

1 
and "fill material" that "material re­

from which a stream may flow, that oc- sulting from normal farming, silvicul­
curs due to the widening or natural ture, and ranching activities, such as 
blockage of a river or stream, or that ·plowing, cultivating, seeding, and har­
occur:; in an isolated natural depression vesting, for the production of food, 
that is not part of a surface river or fiber, and forest products" was not in­
stream." We believe that this definition eluded. We intended, by this statement, 
reflects the three types of situations in to make it clear that activities such as 
which a natural lake may exist. plowµig, seeding, harvesting, cultivat-

We have defined the term "impound- ing and any other activity by any in­
ment" as a "standing body of open wa- dustry that do not involve discharges 
ter created by artificially blocking or re- of dredged or fill material cannot be 
stricting _the flow of a river; stream, or included in the program. However, many 
tidal area." Responding to several sug- interpreted this language as an exclu­
gestions, we have clarified what is not sion of all practices by the farming and 
included ii;i the term "impoundment" by forestry industry including those that do 
stating that it does not include artificial involve discharges of dredged or fill ma­
lakes or ponds created by excavating terial into water. The FWPCA does not 
and/or diking dry land to collect and allow us to. make such an -exemption or 
retain water for such purposes as stock exclusion for any industry. (Sec NRDC 
watering, irrigation, settling basins, cool- vs. Train, 366 F. Supp.· 1393 <DD.d., 
ing, or rice growing. 1~75J) We have, however, clarified our 

Unlike the 1975 (:lefinition, no size lim- intent by stating at the end of our defi­
itation has been placed on the definjtions nitions of "discharge. of dredged ma­
of "natural lake" or "impoundment". In- terial" and "discharge of fill material"­
stead, we are permitting, today, through that plowing, seeding, cultivating and 
the issuance of nationwide permits, dis- harvesting for the production of food, 
charges of dredged or fill material into fiber, and forest products are not in­
natural lakes, including their adjacent eluded in the Section 404 program. 
wetlands, that are less than 10 acres in The 1975 definition of "fill material" 
surface area and that are either fed or also excluded "material pla:ced for the 
dtiiined by a river or stream above the purpose of maintenance, including 
headwaters, or isolated and hot a part of emergency reconstruction of recently 
a tributary system to navigable waters damaged parts, of currently serviceable 
of the United States or interstate waters. structures such as dikes, dams, levees, 
(Discharges into natural lakes below the groins, riprap, breakwaters, causeways, 
headwaters and isolated natural lakes and bridge abutments or approaches, 
greater than ten acres will require in- and -tran5portation structures." Since 
dividual or general permits to satisfy the maintenance and emergency recon­
requirements of Section 301 of the struction of these types of fill often in­
FWPCA.) We are also issuing today a na- volve discharges into water, we do not 
tionwide permit for discharges of have authority to exclude these ac­
dredged or fill material into non-tidal tivities from the permit requirements of 
rivers, streams and their impoundments the FWPCA. We have, therefore, elimi­
including adjacent wetlands that are -lo- nated this exclusion from our definition 
cated above the headwaters. (Again, dis- of "fill material". At the same time, we 
charges into impoundments below the are issuing, today, a nationwide permit 
headwaters of a river or stream will for discharges of dredged or fill mate­
require an individual or general permit.) rial that involve maintenance and emer­
We refer you to our discussion of nation- · gency reconstruction of existirlg fills. 
wide permits, below, for further details The nationwide permit contains basic 
on this action. .. common, sense conditions and manage-

We believe that the inclusion of ad- ment practices which, if followed, will 
jacent wetlands as part of the 10 acre achieve the objectives of the FWPCA. 
measurement of those natural lakes that Of -course, if the maintenance or emer­
are included in , this definition will al- gency reconstruction does not involve a 
leviate many concerns raised over how · discharge in water, no permit is 
and when this measurement must required. 
occur: Since. our definition of "wetlands" - During the two years of experience 
requires 3f!Uatic vegetation, we antici- with the Section 404 program, several 
pate that the lake's measurement nor- , industrial and municipal discharges of 
mally can be made on the basis of the solid waste materials· have been brought 
presence of this vegetation, which gen- to our attention which technically fit 
erally remains fixed throughout the within our definition of "fill material" 
year, even if the water levels in the iake but which were intended to be regulated 
fluctuate. · . . - under the NPDES program. These in-

Dredqea and, F_ill Material: _The 1975 elude the disposal of waste materials 
:regulation provided definitions for 
"dredged material", "discharge of such. ~ -sludge, garbage, tr~h, ~nd 
dredged material" "fill material" and debris m water.·In some cases mvolvmg 
"discharge of rui material". s~ve:ral the disposal of these types of material 
comments and two years of experience in water, the final.result may be a land-

fill even though the primary purpose of 
the discharge is waste disposal. , 

The Corps and the Environmental 
Protection Agency feel that the initial 
decision relating to this type of discharge 
should be through the NPDES program. 
We have, therefore, modified our defini­
tion of fill material to exclude those pol· 
Jutants that a.re discharged into water 
primarily to dispose of waste. We wJll 
process Section 404 permits for these 
types of activities to the extent that a 
levee or other type of containment 
structure must be placed in the water 
as part of tqe overall disposal plan. We 
will not, however, take any final action 
on the Section 404 permit appllcatioh 
until a decision on the NPDES permit 
has been'made (See 33 CFR 230.4(j)). 

Inaividual, general, ana nationtvlclc 
permits: As we did in the regulation on 
our Section 10 program, we have in­
cluded definitions of "individual", "gen­
eral" and "nationwide" permits to dis­
tinguish between the three types of au­
thorizations that will be used to satisfy 
the requirements of the FWPCA. 

If a discharge requires an indMdual 
,permit, an application must be made to 
the District Engineers following the pro­
cedures specified in 33 CFR Part 325 and 
the discharge cannot begin untll and-. 
unless the permit is issued. 
_.Before applying for an individual per­

mit, however, a pe>:son needing a Section 
404 permit should check to see whether 
the proposed discharge has already been 
permitted by a general permit, or a na­
tionwide permit published in this regu­
lation. District Engineers are issuing gen­
eral permits for particular regions of the 
country. that cover a wide variety of 
discharges that cause only minimal in· 
dividual and cumulative adverse environ­
mental impact. Nationwide permits ap­
ply throughout the country, and cover 
many types of minor activities. If a gen­
eral or nationwide permit already covers 
your discharge, you should not have to 
get an individual permit to satisfy the 
requirements of the FWPCA. 

Nationwide Permits 

On May 16, 1977 we publisheC. proposed 
nationwide permits in the FEDERAL REOIS• 
TER to authorize discharges of dredged 
or fill material into certain waters of the 
United States and also •certain ..specific 
categories of discharges. We received 163 
letters commenting on these natiomvldc 
permits, the majority of which supported 
the concept but suggestecl additions, 
modifications and/or deletions to the 
activities covered and the conditions hn­
posed. 

Today, we are issuing nationwide per­
mits for discharges into most of the 
Category 4 waters, discussed above, (iso­
lated natural lakes larger than 10 acres 
are not included) and for certain specific 
categories of discharges into other 
waters. These nationwide permits arc 
being incorporated into § 323.4. 

We wish to take this opportunity to 
express our appreciation to everyone who 
commented on tliese nationwide permits. 
The following is a discussion of the sub-
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stantive changes that were made u; a lakes are more easily delineated and are wide permit unless the District Engineer 
result of your comments. . relatively stable despite :fluctuations in applies his discretionary authority under 

Management practices. The Environ- water levels. In order to slmpllfy the § 323.4-4. 
mental Protection Agency expressed con- identification or: natural lakes described Specific categories of discharges. com­
cemover thepotentialforadversecumu- in §.323.4-2Ca> C2> and (3) we adopted a ments on the types o! activities and pro-

-lative effects that may be caused by soine standard for sur!nce area. measurement posed conditions included in this :Portion 
of the discharges that are subject to the by including adjacent wetlands. Since o! the nationwide permit ranged from 
nationwide permit. -To minimize these these surrounding wetland areas are now environmental groups, who favored · 
potential effects, EPA suggested that we included in the -measurement, we in- greater restrictions on permitted activi- · 
identify certain _basic common sense creased the size limitation for lakes from ties, to industry groups who proposed 

-management practices that should be 5 acres to 10 acre$. Again, we emphasize additional categories to be permitted to 
followed, to the maximum extent pos- that this size llmltation ls only used for cover their particular activities. We feel 
sible, to minimize· these potential adverse determining whether an individual or that we have struck a reasonable bal­
effects on the aquatic envi'.ronment. We general permit in lieu or this nationwide ance bet.ween these concerns and re­
have adopted this suggestion. These permit, ls required. quests through the addition of the man-" 
management practices pertain to all dis- We share the concern o! the environ- agement practices, discussed above. At 
charges subject to these nationwide per- mental groups that 'Prairie potholes and the same time, we are committed to re­
mits and are listed in § 323.4Cb>. We many other isolated lakes are disappear- viewing other classes and categories of 
anticipate that compliance with these ing. The sareguards contained In the new discharges o! dredged or fill material 
practices ·will avoid the potential for management practices section o! this that may. be. in the future. candidates 
cW:nulative adverse water quality impacts permit, as well as the- authority vesred !or nationwide permits. 
that may be caused by· these discharges. ·in the Dlstrlct Engineers to process in- Utility lines (§ 323.4-3Ca> (1}). This 

We intend to remain aware of·porential dividual or general permits where the section has been amended to clarify that 
9umulative impacts that :qiay occur on a. concerns or the equatic environment Cns, any excess material beyond that needed 
regional basis as a.result of these nation- expressed In the EPA Guidelines) so re- to restore the bottompontour to its pre­
wide permits. If adverse cumulative im- qUire, will, we believe, .adequately protect construction status must be removed to 
pact.s are anticipated from any or the the broad range of water quality con- an upland clisposal area. such a require­
discharges subject to these nationwide - cerns and the public interest in "pralrle mentwasenvisionedintheproposedper­
permits. we intend to take appropriate Potholes, small lakes, and other waters mit, but not clearly expressed. At the 
administrative action including the ex- described by this section." Moreover. suggestion o! EPA. we have explicitly 
ercise· of authority expressed in § 323.4-4 § 323.4-4 provides another safeguard stated this requirement to insure com­
to requu.e individual or general permits through which EPA can brlng concerns pliance and avoid mtsimderstanding. 
for these activities. - for water quality as expressed in the Numerous _commenters suggested fur-

Dischtirges prior -to effective dates of Section 404Cb> Guidelines to the attcn- ther clarification on what was intended 
phasing <§ 323.4-1). The 1975 regulation tion or the District Engineer. by the use o! the term "utility line." we 
authorized discharges of dredged or fill Several commenters indicared that the have defined the term to include any 
material that occurred before a particu- third condition of this nationwide permit, pipe or pipeline for the transportation 
lar phasing date- We have republished dealing with erosion, was vague and o! any gaseous, liquid, liquifiable. or 
this authorization by including it in this overly broad. The condition has been slurry substance, and any cable. line. or 
nationWide permit. The conditions re- changed to make our intent clear: the wire !or the transmission o! energy, tele-

. main the sariie as were published in 1975. fill must be maintained in a manner to phone, radio, or television communica-
Discharges into certain waters of the prevent erosion and other non-point tion. 

United States (§ 323.4-2). Many com- sources or pollution. Despite several suggestions for pre­
menters expressed confusion over the - EPA recommended that we Include a notification requirements and fill length 
types of waters that were covered by this condition that the discharge would not and volume restrictions, we do not be­
nationwide permit, specifically with: re!- destroy members or a threatened or en- lieve that these conditions are necessary. 
erence to those that are described in dangered species. We concur and this We feel, instead. that upland disposal of 
§ 323.4-2Ca) (4) as "non-tidal waters of change has been made in this nation- excess material and compliance With the 
the United states that are not part of wide permit, as well as in the nationwide management practices Will limit any 
a surface tributary system to interstate permit that authorizes discharges for sedimentation or disruption of water 
waters or navigable waters or the United certain types or activities. (See §§ 323.4- flow in streams as a result of these activ­
-.States." We intended by this description 2Cb) (1) and 323.4-3Cb) (3) .) We cannot ities. 
to include those waters identified in agree to requests from industries to de- Bank sta1n1ization <§ 323.4-3Ca> (2) >. 
"category 4/' above with the exception lete this condition altogether since 'Sec- We have modified this category o! clis­
of isolated lakes larger than 10 acres. tlon C7) or the Endangered Species Act charge to make it clear that only neces­
Thus, discharges of dredged or fill mate- requires the Corps to protect threatened 3ar11 bank stablllzation for erosion pre­
rial into most of the "Category 4" waters and endangered species in all waters ventlon ls being permitted. While some 
are subject to this nationwide permit. subject to its regulatory jurisdiction. suggested that we include a pre-notifica-

Numerous letters questioned whether We received a great number or: com- tion requirement, we do not.feel that this 
--wetlands adjacent to these "Categoiy ments from Resource Districts in OPPosl- ls necessary. 
4.-• waters were illcluded as part of thl5 tion to the exception in our nationwide Minor roail crossing fills C§ 323.4-3<a> 
nationWide permit. Discharges into these permits C§ 323.4-2Cc) > !or dams located (3) >. Tnis category of activity generated 
adjacent wetlands are included. Several above the headwaters which would be more specific comment than any other of 
environniental groups expressed con- greater than 25 feet in height or 50 acre · the proposed nationWide permits. We 
cem over expanding the size limitations feet in impoundment capacity. As was have made certain changes to respond to 

--tor natural lakes including prairie pot- pointed out, this e.'l:ception would auto- these comments. · 
holes to 10 acres, which they viewed as matlcally require an individual permit At the request o! many commenters. 
an apparent expansion from the present for many dams above the headwaters we have removed the -30 day_ advance 
5 -acre lake "exclusion" contained in the which, in most cases, were exempt from. notification requirement for discharg~s 
corps' 1975 regtJ].ations. As we have. al- individual permit requirements by the between 100 and 200 cubic yards in quan­
ready indicated in <>ur discussion on 1975 regulation. We are e.'l:cluding this tity. We believe that this is impractical 
lakes above, the 5 acre standard, meas- exception since we feel that our original to administer and"that the basic intent 
ured by surface area was difficult to de- . reason for including it will now be satis- !or the notification has been offset by the 
termine since, in ~ regions, the fied by inclusion of the new manage- inclusion o! management practices. 
surface area. of small lakes is subject to ment practices, discussed above. The de- OUr proposed nationwide permit pro­
extreme seasonal variation. However, we letlon or § 323.4-2(3) means that any vided that a crossing must be culverted 
have found that in :i:nost cases, the wet- dam located above the -headwater of a or bridged to prevent the restriction of 
lands adjacent to these small natural stream Will be authorized by the nation- normal flow. In response to comments by 
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EPA and ~nvironmen'tal ·groups "normal" eral permit issued ;pursuant to proce- ·covered by a nationwide permit requil'o 
has been cl1anged to "'-e:o.-pected high· dures in 33 CF.R Part.325. special restrictions. We believe the most 

. flows." This change will provide more -ef- Many.commenters 'expressed:confusion efficient means to do this is to grant ·our 
fcctive dralnage and reduce•erosion dur- over the 100/200 cubic yard measure- District Engineers the authority to re­
ing ·expected flood ·stage 1eve1s. · ment as it pertains to these roadfills. We quire individual or general permits, as 

Forest industry commen'ters were al- intended to use that measurement to needed, to respond to these :local con­
most unanimous in their calls for delet- define the size of the -crossing, ·and to ditions. To this -encl we invite the help 
ing 'the 100 'to 200 'cubic ,yard reporting use the 'Ordinary high water mark to of private ·groups, citizens, and Federal 
requirement ·csee above) and increasing determine that size. 'Thus, up to 200 ·cubic and State agencies to help •OU1i District 
both the 200 cubic yard fill lim1t and the yards of material 'Can be discha::rged :be- Engineers regpond to these localized 
50 foot wetland width limitation. 'They low the :plane of ordinary 'high water of concerns. 
indicated that many minor road -cross- a waterbody llllder 'this nationwide per- All Federal agencies that commented 
ings with little·or no direct or cumulative mit, and additiona:I ·cub1c yards .of ma- e:o.-pressed support for the concept of na­
environmental impact would not ·qua1ify terial.can-be'discharged into :the 100 :foot tionwide permits, as did Bl% ·of the pub­
under our proposed :permit. 'Their main strip l>f adjacent wetlands, as necessary, lie ·comment letters. "\Ve believe these new 
source of concern was the ·50 foot limit to construct the road provided 'the :con- nationwide permits represent a mujo1• 
on wetlands adjacent to the waterbody ditions to protect 'those wetlands .are step forward in reduc1ng1lllllecesso.ry re­
to be crossed. ln reviewing the com- satisfied. We have ·expressed this intent views and delay associated with regulo.­
ments it became apparent that confinlng by including a definition -0f "niinor road tion ·of minor discharges of dredged or 
road crossing activities in 11djacen:t wet- .fill" in thenationwide:perr.ait. fill material into waters of the United 
lands to 50 feet on ·either side .'<>f the Repair, rehabilitation anil:rep-Zacement States. 
ordinary high water mark -of 'the water- of existing fills C§323.4-3(a) C4> ). As we An ·environmental assessment and a 
body would result in •excluding many have previously indicated, the 1975 regu- Findings of Fact have ·been prepared 
small roadfills from 'this nationwide per- . lations. -excluded material placed for for these nationwide permits as well as 
mit. On the uther hand, oothers ·ap- mainten~ce and emergency reconstruc- for the Section 10 nationwide permits 
plauded Qur :50 'foot liniit ·and ;urged a tion ·of fills from the definition of ".fill and are ll.vailable for review in the Office, · 
reduction in the allowable- level :of fill. material." We 'have added this previously Chief '6f Engineers, Forrestal Buildlnrr, 
After carefttlly:considering·an comments' excluded activity to the list>nf those that Room 5F-036, Washington, D.C. -20314. 
on this permit we·decided tha't ·'the-anow- are being permitted today by this nation- PART 324 
able wetland width 'to be<erossed -could be wide permit. 
increased 'from 50 to 1:00 '.feet -on either · EPA, Conservation 'Commissions, .and This Part prescribes the specio.l poli­
side of the stream as long-as this anow- enviro~enta:I groups noted that the cies and procedures that will be used 
ance was applicable tonon-'tida1 ~treams. condition in -subparagraph {f) that the to evaluate applications for permits to 
In tidal waters, where adjacent wetlands discharge not disrupt 'the migration of transport dredged material for purposes 
are more dependent 'On frequent tidal indigenous aquatic life was not sufficient of dumping in ocean waters pursuant to 
flushing, and therefore :circulation :im.- to safeguard the passage co'f nonmigra- . Section l03 of the Ocean Dumping Act. 
pairments from road 'fills are more 'dam- tory aquatic life. 'The final nationwide These policies and procedures must also 
aging, we concluded that •even 'the 50 permit conditien reflects this ·concern by be read' in conjunction with the appli­
foot wetland fill needed :to be -controlled cbanging "migration" to "movement." cable general policies ·of Part 320 and 
through an individual or ·general permit. .Subparagraph (6) has been am~nded . general procedures of 325. If you need 
We, therefore, 'divided 'the road fill per- to clarify its mtent to -control ·erosion a permit to dump dredged material Jn 
mit into tidal ~l'l.d non-tidal waters. For and other non-points sources of pollu- the oceans, you should also refer to 
non-tidal waterbodies, we increased the tion. This subparagraph is consistent ·Part 322 since a permit will be required 
adjacent wetland width from 50 ¥> 100 with changes made in § 323.i4-2(b) (3). ' under Section 10 of the 1899 Act to 
feet. For tidal water 'crossings {Section A new condition has been added at the dredge in navigable waters of the United 
323.4-3Ca) (4)) we included nnlY 'the 'fill request-0ftheDepartmentofthelnterior States. 
placed incidental to the construction of to exclude components ,of Nationa:I and Part 324 corresponds to Sections (d) 
the bridge itself. Any approach 'fills -or State Wild and scenic river gystems '(es- (3). Ce> C3). and Cg) Cl7) of rescinded 
causeways associated vii.th the crossings tablisbed pursuant to the Wild .and 33 CF.R 209.120. 
of tidal waters will require an·individUal Scenic Rivers Act) from the na'tlonwide We have adopted the definitions of 
or general Section 404 permit if located permit programs ~§ ·323.~2(b) '(4) and "oceans waters". "dredged mo.terial", 
in waters of the United States. 323.4-i!(b) (7)). and "transport" as used by the Ocean 

One · commenter -expressed concern Discretionary authorUy to Tequire in- ·Dumping Act, 
that no restriction had been placed ·on ciiviilual or general -permits {§ 323.il-4). In .accordance with recent revisions to 
the total amount oI ·fill ·above the or- Comments received from industry groups EPA criteria for the evaluation of .the 
dinary high ·water mark, since this suggested that this section was superflu- ocean dumping of dredged materi6.l, we 
could lead to erosion :on ·steep slopes be- ous since by definition any activity per- have included :requirements for addi­
tween the ordina-ry high water mark 'S.n.d formed in accordance 'with the condi- tional specific informo.tion that must be 
the road surface. The letter ,also 'feared tions in §§ 323.4-2 or 323.4-3 would have included as part of a publio notice for 
that without a total fill limit, vast minimum adverse water qmllity -impact a proposed ocean dumping of drcgded 
amounts of wetlands ·could !be filled at and would not :trigger EPA ·auideline material. We have. also specifically in­
rlght angles to the waterbody for roads or concerns. on the other band other -com- eluded the requirement tho.t Distdct 
turn around areas. We 'Sbare this ·com- menters suggested more stringent con- Engineers consiaer the availability of 
menter's concerns. However, we believe trols over erosion, water ·quality, Chemi- land based alternatives during the eval­
tha:t adherence 'to the management prac- cal use, ;restoration ·of ·abandoned proj- uation of applications for ocean dump­
tices suggested by EPA will miriimize ero- ects and wildlife' protection. In order to ingpermits. (See also § 320.4 (a) (2) ) . 
sion and other .non-profit sources ·of pol- make our regulatory program work, we - Procedures have also been included in 
lution. As 'for his second concern, it mus't are relying on decelitra:Iization and our this Part for those cases in which EPA 
be noted that § '323.4-3'('3.) C3) only per- flexibility to respond to local· 'conditions. objects to the proposed· dumping of 
mits minor road ·crossings and ·attendant Moreover, 1f we overburden this nation- dregded material in ocean waters as 
features. It does no·t authorize general wide permit with specific conditions, its being inconsistent with the EPA crlw 
road building in wetlands above 'the. ·or- ID.tent and .usefulness is reduced. 'On the teria. (See § 324.4 <c>-Ce> ) • 
dinary high water marK:. We 'Will ·con- other hand, we realize 'thatJ.oca:I ·condi-, 
strue attendalit'featuresnarrowly. Major tions may be such that specia:I restric­
actlvities appurtenant 'to 'the road cross- tions are required for activities 'Otherwise 
Ing will not be "Permitted 'by this sec- acceptable in most areas and ·certain 
tlon. These i·equire .an individual or gen- waters of the United :States otherwise 

PART 325 

· This Part describes the procedures for 
processing all applications for Depnrt• 
ment of 'the Army permits, and for modi-
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~ fying or revoking permiU; that have been scope of Section 10 of the 1899 Act for 
issued. It corresponds to and· supersedes which a crlmlnal fine or penalty under 
paragraphs Ch) through Cs) of resclnded Section 12 of that Act is considered ap-
33 CFR 209.120. The following is a sum- proprlate; (2) nll civil actions Involving 
ma:cy of the major changes: · small unauthorized structures, such ns 
. The material was reorganized for piers, which require restoration or modl­
clarity. For example, public notice and . .ficatlon by judlclal order because efforU; 
environment- impact ~tatement CEIS) to secure voluntary compllance have 

. Procedures, which were discussed in a failed; (3) nll violations of Section 301 
number of .different places in the re- of the FWPCA Involving unauthorized 
scinded · regulation, .were ·consolidated discharges of dredged or .fill material into 
into single paragraphs. waters of the United States, unless the 

The EIS procedures were revised to al- case Involves a substantial question of 
low for a public hearing at completion law or fact, or a request for substantial 
of the draft EIS rather than the pro·- restoration; and (4) nll cases !or which 
posed fin?! EIS; to require a publlc a temporary restralnlng order and/or 
notice of the :final EIS :filing; and· to preliminary injunction is appropriate 
provide for transmittal of the District following non-compllance with a cease 
Engineer's report to higher authority for and desist order Issued by the District 
decision, if required, after completion of Engineer. 
the 30 day comment period on the final We have .restated this delegation of 
EIS C§ 325.4). authority in this regulation, as well ns 

Permit file documentation require- certain basic policy guidance (also pre-
· ments have been clarified. The District viously included in the August, 1975 
Engineer must prepare an.impact assess- delegation> !or use by the Dlstr.lct En­
ment document <either an environmen- glneer in determlnlng whether civil and/ 
tal assessment or an EIS) for each ap- or crimlnal action is appropriate. We 

-plication and a decision document have also Incorporated the pollcles and 
<either a Findings of Fact or, if the case procedures expressed in a Memorandum, 
is sent forward for decision, hls report dated June 1, 1976, entitled "EPA En­
on the application) <§ 325.2Ca)). . forcement Polley for Noncompllance 

District Engineers have been delegated with Section 404 of the FWPCA", which 
expanded authority to. deny permits, In- was signed by the Assistant Adminlstra.­
cludlng those which he determines are tor for•Enforcement of EPA and can­
not in the public interest. <Their ,pre- curred in by the Assistant Attorney 
vious denial authority was limited to General and the Chief Couru;el or the 
navigational con.fiicts and denlal of a re- Corps of Engineers. 
lated ~tate or local certification or au- Authority to refer certain types of 
thorizationJ ·District Engineers have cases directly to the local U.S. Attorney 
also been given the authority to issue has not been delegated to the Dlstr.lct 
most permits found to be in the public Engineer either because of the e.xtreme 
interest over unresolved objections of seriousness of the case or because the 
another Federal agency if that agency law on the particular type or case has 
indicates that it does not desire to refer not developed to the point to which De­
the application to a higher level of au- partmental level attention is no longer 
thority for review. (§ 325.8Cb)). required. 

Litigation potential and objection from We Intend to propose revisions to this' 
a member of Congress have been deleted regulation in the near future thnt w1ll 
as reasons for automatically having to provide further pollcy and procedural 
refer an application to the Chief of guidance and that w1ll incorporate other 
Engineers for decision. (§ 325.S<d>). enforcement nuthorlties. 

Procedures relating to the Coastal 
Zone Management Act have been made 
compatible witq. new regulations of the 
National Oceanic and Atmospheric Ad­
ministration to be published as 15 CFR 
930 (§-325.2Cb) (2)). 

PART 32'.1 

This Part prescribes the pollcles and 
procedures to be followed by the Corps 
In the conduct o! public hearings. A 
publlc hearing may become necessary 
in the evaluation of nn nppllcation !or 

PART 326 a Department of the Army PCrnlit. The 
This Part prescribes the policies and Part restates the poUcles nnd proce­

procedures that will be used by the dures that were prescribed In rescinded 
Corps in the enforcement of the require- 33 CFR 209.133. 
ments of the River and Harbor Act of PAR'l: 328 

. 1899, the FWPCA, and the Ocean Dump-
ing Act. The Part corresponds to re- This Part Prescribes the pollcles nnd 
scinded 33 CFR 209.120 Cg) Cl2) , and is procedures used in the establlshment of 
generally a restatement of the provi- harborllnes pursuant t.o Section 11 of the 
sions in that rescinded section. River and Harbor Act· or 1899 C33 u.s.c. 

We have made several additions and . 404). As previously indicated, harbor­
clari.fications to this enforcement regu- lines are only used as guidance to the D!s­
lation. On August 22, 1975, the Chief of trict Engineer concerning the impact 
Engineers delegated authority to Dis- that a particular activity may have on 
trict Engineers to refer certain types of navigatlon. Activities occurring land ward 

. cases involving unauthorized activities of established harborllnes must still have 
· directly to the local U.S. Attorney. This permits under Sections 9 or 10 of the 1899 

, . delegation included the following types Act, and may also require permits under 
of cases: Cl) All unau~or!zed structures Section 404 of the FWPCA and Section 

· or work _falllng exclusively withil}. the 103 ?f the Ocenn Dumping Act. This part 

restates the policies and procedures ex­
pressed in rescinded 33 CFR 209.150. 

PAR'.t 329 

This Part correBP<>nds to rescinded 33 
CF& 209.260 and provides the adminis­
trative definition of the term "navigable 
waters o! the United states" as used 
throughout Parts 320-325 • 

Two changes have been made to this 
regulation. First, pursuant to the decision 
of United St~tes v. Stoeco Homes, Inc., 
498 F .2d 597, (3rd Cir., 1974). cert. den.; · 
420 U.S. 927 (1975), we have included 
artificial waters subject to tidal action 
within our administrative definition of 
navigable waters of the Unitecl States. 
Second, we have delegated authority to 
Dlvfs!on Engineers to make determina­
tions o! navigability. CPrevioUSly, this au­
thority existed with the Chief of Engi­
neers.> Accordingly, 33 CF& 209.120, 
209.125, 209.131, 209.133, 209.150 and 
209.260 are revoked and reserved and 33 
CF& 320 through 329 are added as set 
forth below. 

Norr.-Tho Department; o! the Army has 
doterm!ned that; th1s document; does not con­
tnln a. ma.jar proposal requiring preparation 
or an In1l:lt1on Impact statement under Ex­
ecutive Order 11821 and O:\m Circular A-107. 
(33 u.s.c. 401~ 33 u.s.c. 403; 33 u.s.o. 1344; 
33 u.s.c. 1413.) 

Dated: July 13, 1977. 
DRAKE Wi:tsON, 

Brigadier General, USA, 
Deputy Director of Civil Works. 

Chapter II o! 33 CF& is amended as 
follows: · 

PART 209-ADMINISTRATIVE 
PROCEDURES 

§§ 209.120, 209.125, 209.131, 209.133, 
209.150, and 209.260 [Resen·ed] 

1. The above sections are revoked and 
reserved. 

2. The following Parts 320 through 329 
are added: 

PART 320--GENERAL REGULATORY 
POLICIES 

&?c. 
320.1 PunJ<r.,e and scope. 
320.2 Authorities to 1s3ue permits. 
320.3 Belnted. legfslntfon. 
320.4. General policies !or evaluating permit 

nppllcations. 
AllTIIO!'.IrY: 33 U.S.C. 401 et seq.; 33 u.s.c. 

1344; 33 u.s.c. 1413. . 

§ 320.l Purpose nnd scope. 
(a) Types of activities regulated. This 

regulation and the regulations that fol­
low C33 CFR 321-329> presence the stat­
utory authorities, and general and spe­
cial policies and procedures applicable to 
the review or applications for Depart­
ment o! the Army PCrnlits for various 
types o! activities that occur in waters of 
the United States or the oceans. This 
part identifies the various Federal stat­
utes that require Department or the . 
Army permits before these activities can 
be law!ully undertaken; the related 
Federal legislation applicable to the re­
view o! each activity that requires a 
Department o! th.a Army permit; and 
the general policies that are applicable 
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to the review of· all .activities that re- United States and me the waters where 
quire Department oI ·the Anny permits. permits are :required tor the discharge 
Parts 321-324 address the various types of dredged or fill material pursuant to 
of activities that require Department ·of section 404 of the Federal Water Pollu­
the Army permits, including special tion Control Act Amendments of 1972. 
policies and procedures :applicable to § 320.2 Autl1orities 10 issue permits. 
those activities, as follows: 

(1) Dams or dikes in navigable wa- fa) Section .9 of the River and Harbor 
ters of the United States .(Part 321); Act approved March '3, 1899 C30 Stat. 

(2) All other· 'Structures ·-0r work fu- 1151; 33 USC 401) <hereinafter referred 
eluding excavation, dredging, and/or dis- to as ·section 9) prohibits the construc­
posal activities, in navigable waters ,of tion of any dam or ·dike across any 
the United States !Part 322) ; . navigable water of the United States in 

·(3) All activities that alter .or modify the absence of Congressional consent 
the course, condition, location, or capac- and approval ·of the plans by the/Chief 
ity of a navigable water .of the United of Engineers and the Secretary of the 
States <Part 322) ; Army. Where the navigable portions of 

(4) Construction <Of 1ixed structures the waterbody lie wholly within the 
and artificial islands .on the outer con- limits of a single State, the structure· 
tinental shelf CPart 322) ; may be built under authority of the legis­

'(5) All discharges 'Of dredged or fill lature of that State, if the location and 
material into the waters .of the United plans or any modification thereof, are 
States CPart323); and ~ approved by the Chief of Engineers and 

(6) All activities involving the trans- by the Secretary of the Army. The in­
portation of dredged material for the strument of authorization iS designated 
purpose of dumping it in ocean waters a permit. Section '9 also pertains to 
<Part :324) . 1 bridges and causeways but the authority 

Cb) Fonns of authorization. Depart- · of the Secretary of the Army and Chief 
ment of the Army IJermits for the above of Engineers with respect to bridges and 
described activities are issued under causeways was transferred to the Secre­
various forms of authorization. These i,n- tary of Transportation lmder the De­
clude individu01 permits; letters of per- partment of Transportation Act of 
mission that are issued following a re- October 15, 1966 C80 .Stat. 941, 49 USC 
view of an individual application for a 1155g (6) CA)). See also 33 CFR Part 
Department of the Army permit; general 321. A Department of the Army authori­
permits that authorize fl?.e perfor~~n:ce zation is required for .the discharge of 
of a category or categories of ac.tivities dredged or fill material into waters of 
in a specific geographical region after it the United States .associated· with 
is determined th~t: these. a~ti.vities will bridges and causeways pursuant to Sec­
cause only a mmrmal mdiv1dual and tion 404 of the Federal Water Pollution 
cumulative adverse environmental im- control Act Amendments .of 1972 (33 
pact; and nationwide permits ~hat a~- usc 1344). See CFR Part 323. 
thorize the performance of certam speci- Cb) Section 10 of the River and 
fied activities thr?ughout the N~tion. The Harbor Act approved March 3, 1899 (30 
nationwide permits are fo.~d i_n 33 CFR Stat. 1151; 33 USC 403) (hereinafter 
322.4 and '323.4. If. an ll;CtlVlty i~ covered referred to as Section 10) prohibits the 
by a general or nationwide pernut, an ap- unauthorized obstruction or alteration 
plica~ion for a Department of the Army of any navigable water of the United 
permit does not have to be made. In states. The construction of any struc­
such cases, a. i;ierson mll!'t mp.y comply ture in or over any navigable water of 
with the conditi?ns cont~med m t_he gen:- the United States, the excavation from 
eral or nationwide permit to satisfy the or depositing of material in such waters, 
requirements of:law. . or the accomplishment of any other 

Cc) General z~t:ructions. Th'e proce- work affecting the course, location, 
dure~ for processmg .all. letters of per- condition, or capacity of such waters 1s 
mission, individual. penl!its, and general unlawful unless the work has been 
permits are contam~d .m :33 CFR 325. recommended by the Chief .of Engineers 
However, before reyi~wmg those proce- and authorized by the Secretary of the 
dure~, a person de;sirmg to perform any Army .. The instrument of authorization 
activity that reqwres a J?epartment. of iS designated a permit general permit 
the Army permit ls advlSed to review . . • th . • 
the general and special policies that or letter of permISsiop. The au o~ity of 
relate to the particular ·activity as the Sec~etary of ~e ~~ to p1event 
outlined in this Part 320 and Pa!ts obstructions to nav1gati~n m the navi-
321 through '324. The terms "navi- gable waters of_ th_e U:mted States was 
gable waters of the United states" extended to artificial ISlands and :fixed 
and "waters ·of the United States" are s~ruc.tures located ·On . the ~uter con­
used frequently throughout these regu- tmental -sh:1f by" Section 4(f) of the 
lations and it is important that ·the Outer Contmental Shelf Lands Act of 
reader• understand the ·difference from 1953 (67 Stat. 463; 43 U.S.C. 1333(f)). 
the outset. - "Navigable waters of the See also 33. CFR Part 322. . 
United States" are defined in 33 CFR Cc) Section 11 of the River :and 
329. These are the traditional :waters Harbor Act approved March 3, 1~99 C30 
where permits are Tequlred for work or Stat. 1151; 33 U.S.C. 404) .au~onzes the 
structures pursuant to :sections ;g and 10 ~ecretary of the Army to es?iblish h~bor 
of .the River and Harbor Act of 1899. lines channelward of which no piers, 
"Waters of the United states" are.defined wharves, bulkheads or. other war~ may 
In 33 CFR '323.2 (a) . 'These waters in- b,e extended ·or 'deposits made without 
elude more than navigable waters ·of the apJlroval of the ·secretary of the Awny. 

By policy stated in 33 CFR 328, effective 
May 27, 1970, harbor lines are guide­
lines only for defining the offshore limits 
of structures and fills insofar as they 
impact on navigation interests. Permits 
for work shoreward of those lines must 
be ·obtained in accordance with Section 
10 and, if applicable, Section 404. 

Cd) Section 13 of the River and Har­
bor Act approved March 3, 1899 '(30 .Stat. 
1152; 33 u.s.c. 407) provides thnt the 
secretary of the' Army, whenever the 
Chief of Engineers determines that an­
chorage and navigation will not be in­
jured thereby, may permit the discharge 
of refuse into navigable waters. In the 
absence of a permit, such discharge or 
refuse is prohibited. While the prohibi­
tion of this section, known as the Rci'.uso 
Act. is still in effect, the permit authority 
of the Secretary of the Army has been 
superseded by the permit authority pro­
vided the Administrator, Environmental 
Protection Agency, and the Stntes under 
Sections 402 and 405 of the Fede1•a1 
Water Pollution Control Act Amend­
ments of 1972 CPL 92-500, 86 Stnt. '816, 
33 u.s.c. 1342 and 1345>. See 40 CFR 
Parts 124 and 125. 

Ce) Section 14 of the River and Har­
bor Act approved March 3, 1899 (30 Stat. 
1152; 33 u.s.c. 408) provides thnt the 
Secretary of the Army on the recommen­
dation of the Chief of Engineers may 
grant permission ior the tempomry oc­
cupation or use of any sea wall, bulk· 
head, jetty, dike, levee, wharf, pier, or 
other work built by the United States. 
This permission. will be granted by an 
appropriate real estate instrument in 
accordance with existing real estnte reg­
ulations. 

Cf) Section 1 of the River .and Harbor 
Act of June 13, 1902 (32 Stat. 371; 33 
u.s.C. 565) allows any persons or corpo­
rations desiring to improve any naviga­
ble river at their own expense nnd rJsk 
.to do so upon the approvnl or the plnns 
and specifications by the Secretary of 
the Army and the Chief ·of Enginee1·s. Im­
provements constructed under this au­
thority, which are primarily in Fedeml 
project areas, remain subject to the con­
trol and supervision of the Secretary or 
the Army and the ·Chief of Engineers. 

(g) Section 404 of the Federal Water 
Pollution Control Act Amenr:tments of 
1972 CPL 92-500, 86 Stat. 816, 33 U.S.C. 
1344) <hereinafter referred to as Section 
404) authorizes the Secretary of the 
Army, acting through the Chief of En-· 
gineer.s, to issue permits, nfter notice and 
opportunity for public henrings, for the 
discharge of dredged or fill materioJ into 
the waters of the United States at speci­
fied disposal sites. See 33 CFR 323. The 
selection and use of disposal sites will be 
in accordance with guidelines developed 
by the Administrator of the Envfron­
mental Protection Agency CEPA) in con­
junction with the Secretary ·of the Army, 
published in 40 CFR Part 230. If these 
.guidelines prohibit the selection or use 
of a disposal site, the Chief of Engineers 
may consider the economic impact on . 
navigation of such- n prohibition in 
reaching his decision. Furthermore, the 
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Administrator can prohibit or restrict coastal zone management program. 
the Use of any defined area as a qisposal Generally, no permit will be issued until 
site whenever he determines, after notice the State has concurred with the non­
and opportunity for public hearings and Federal applicant's certification. This 
after consultation with the Secretary of provision becomes effective upon ap­
.the Army, that the discharge of such ma- proval by: the Secretary of Commerce o.f 
terials into such areas will have an un- the state's coastal zone management. 
acceptable adverse effect on municipal program. See also 15 CFR Part 930. 
water supplies, shellfish beds and fishery <c> Section 302 of the l\farine Protec-
areas,· wildlife, or recreational areas. tion, Research and Sanctuaries Act o! 

Ch) Section 103 of· the Marine Pro- 1972, as amended, CPL 92-532, 86 Stat. 
tection, Research and Sancturaries Act 1052, 16 U.S.C. 1432) authorizes the 
of 1972, as amended CPL 92-532, 86 Stat. Secretary of Commerce, after con­
·1052, 33 u.s.c. 1413) <hereinafter re- sultation with other interested Federal 
ferred to as Section 103) authorizes the agencies and with the approval of the 
Secretary of the Army, acting through President, to designate as marine sanc­
the Chief of Engineers, t-0 issue permits, tuaries those areas of the ocean waters 
after notice an!'! opportunity for public or of the Great Lakes and their connect­
hearings, for the transportation of ing waters or of other coastal waters 
dredged material for the purpose of which he determines necessary !or the 
dumping it in ocean waters where .it is purpose of preserving or restoring such 
determined that the dumping will not areas for their conservation, recreational, 
unreasonably degrade or endanger Jl,u- ecological, or aesthetic values. After 
man health, welfare, or amenities, or designating such an area, the secretary 
the marine environment, ecological sys- of Commerce shnll issue regulations to 
tem, or economic potentialities. The control any activities within the area. 
selection of disposal sites will be in Activities in the sanctuary authorized 
aecordance with criteria, developed by under other authorities are valid only 1! 
the Administrator of the EPA in con- the Secretary of Commerce certlfles that 
sultation with -the Secretary of the the activities are consistent with the 
Army, published in 40 CFR Parts purposes of Title m of the Act and can 
220-229. However, similar to the EPA be carried out within the regulations !or 
Administrator's limiting authority cited the sanctuary. • 
in subparagraph Cg), above, the Admin- Cd) The National EnvironmentnI.Pol­
iStrator can prevent the issuance of a icy Act of 1969 <42 U.S.C. 4321-4347) de­
permit under this authority if he finds clares the national policy to encourage a 
that the dumping of the material will re- productive and enjoyable harmony be­
sult in an unacceptable adverse impact tween man and his environment. Sec­
on municipal water supplies, shellfish tion 102 of that Act directs that "to the 
beds.; wildlife, :fisheries or Tecreational fullest extent possible: Cl> The policies, 
areas. See also 33 CFR Part 324. -regulations, and public In.ws of the 

· § 320•3 Related lem~Iation. United States shnll be interpreted and 
.,- administered in accordance with the 

<a> Section 401 of the Federal Water policies set forth in this Act, and C2> nll 
Pollution control Act Amendments of agencies of the Federal Government 
1972 CPL 92-500; 86 Stat. 816, 33 u.s.c. shall • • • insure that presently un-
1341) requires any non-Federal appll- quantlfled environmental amenities and 
cant for a Federal license or permit to values may be given appropriate con­
conduct any aetivity that may result in siderntlon in decision making along with 
a discharge of a pollutant into waters economic and technical considerations 
of the United states to obtain a i:ertifi- • • .... See also 33 CFR Part 325 and 33 
cation from the State in which the CFR 209.410. 
discharge or.iiinates or will originate, or, Ce> The Fish and Wildlife Act or 1956 
if appropriate, from the interstate water (16 U.S.C. 742a, et seq.), the l\figratory 
pollution control agency having jurisdic- Marine Game-Flsh Act ClG U.S.C. '160c­
tion over the affected waters at the '160g) and the Fish and Wlldille Coordi­
point where tlfe discharge originates or nation Act (16 U.S.C. 661-666c) and 
will originate, that the discharge will other acts express the -concern or Con­
comply with the applicable emuent giess with the quality of the aquatic en­

-limitations and water quality standards. vironment as it affects the conservation, 
A certification obtained for the construe- improvement and enjoyment of fish and 
tion of any facility must also pertain to wildlife resources. Reorganization Plan 
the subsequent operation of the facility. No. 4 of 1970 transferred certain !unc-

Cb) Section 307(c) of the Coastal Zone tions, including certain fish and wlldille-
Management Act of 1972, as amended water resources coordination responsi­
CPL 94-370, 90 Stat. 1013, 16 u.s.c. blllties, from the secretary of the Inte-

1456(c)) ·requires Federal agencies con- rior to the Secretary of Commerce. 
ducting activities, including development Under the Fish and Wlldllfe Coordlnn­
projects, directly affecting a State's tion Act and Reorganization Plan No. 4, 
coastal zone, to comply, to the maximum any Federal agency that Proposes to con­
extent practicable, with an approved trol or modify any body of water must 
state coastal zone management program. first consult with the United States Fish 
It also- Tequires ariy. nQn-Federal appll- and Wildlife Service, the National Ma­
cant for a Federal license or penmt to rine Fisheries Service, as approprfate, 
conduct an aetivity affecting land or -and with the nend of the approprfate 
water-uses in the state's coastal zone to. State agency e."iercising administration 
·furnish a certification that the proposed over the wlldllfe resources of the affected 
activity will comply with the State's state. 

37135 

(!) The Federal Power Act of 19211 (41 
Stat. 1063; lo U.S.C. '19Ia et seq.l. as 
amended, authorizes the Federal Power 
Commission CFPC) to issue licenses for 
the construction, operation and mainte­
rumce of dams, vro.ter conduits, reser­
volrs-, power houses, transmission' lines, 
and other physical structures of a power 
project. However, where such structures 
will n1Iect the navigable capacity of am­
nnvigable waters of the United States Cas 
defined in lo u.s.c. '196). the plans for 
the dam or other physical structures af­
fecting navigation mu.st be approved by 
the Chier of Engineers and the Secretary 
of the Army. In such cases. the intarests 
o! navigation should normally be pro­
tected by a. recommendation to the FPC 
for the inclusion of appropriate provi­
sions in the FPC license rather than the 
isswmce o! a separate Department of the 
Army permit under 33 U.S.C. 401 et seq. 
As to any other activities in navigable 
waters not constituting construction. op­
eration and maintenance of physical 
structures licensed by the FPC under 
the Federal Power Act o! 1920, as 
amended, the provisions of 33 u.s.c. 401 
et seq. remain fully applicable. In all 
cases involving the discharge of dredged 
or fill material into waters o! the United 
States or the transportation of dredged 
nmterial for the purpose of dumping in. 
ocean waters. Section 404 or Section 103 
will be applicable. 

Cg) The National Historic Preserva­
tion Act of 1966 esp Stat. 915. 16 u.s.c-. 
470) created the Advisory Council on 
Historic Preservation to ad.vise the Presi­
dent ruid Congress on matters involving 
historic preservation. In performing its 
!unction the Council Is authorized t-0 re­
view and comment upon activities li­
censed by the Federal Government which. 
will have an e1Iect upan properties listed 
in the National Register o! Historic 
Places, or eligible for listing. The con­
cern of Congress for the preservation of 
significant historical sites Is also ex­
pressed in the Preservation of Historical 
and Archeological Data Act of 1974 Cl6 
•U.S.C. 469 et seq.). whkh amends the 
Act of June 27, 1960. By this Act, when­
ever a. Federal construction project or 
Federally licensed project. activity or 
pro:;rrun alters any terrain such that sig­
nlflcant historical or acheological data. 
Is threatened, the Secretary of the Inte­
rior may take action necessary to recover 
and preserve the data. prior t-0 the com­
mencement of the project. See also 33 
CFRPart305. 

(h) The Interstate Land Sales Full 
Disclosure Act Cl5 USC l'iOl et seq.) 
prohibits any developer or agent; from 
selling or leasing any lot in a subdivision. 
(as defined in 15 USC 1701(3)) unless 
the purchaser fs furnished in advance a 
printed property report containing in­
!ormntion which the Secretary o! Hous­
ing and Urban. Development may, by 
rules or regulations. reqUlre for the pro­
tection o! purchase.rs. In the event the 
lot; in question fs part of. a. :project that 
requlres Department of the Army au­
thorization. the Property Report;. is re­
qUlred by Housing and Urban Develop­
ment regulation to state whether or not 
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a permit has been applied for, issued, or <I> Section 7Ca> of the Wild and Sce­
denied by the Corps of Engineers for the nic Rivers Act (82 Stat. 906, 16 U.S.C. 
development under Section 10 or Section 1278 et seq.) provides that no depart-
404. The Property Report is also required ment or agency of the_United States shall 
to state whether or not any enforcement assist by loan, grant, license, or other­
action has been taken as a consequence wise in the construction of any water re­
of non-application for or denial of such sources project that would have a direct 
permit. and adverse effect on the values for 

(i) The Endangered Species Act of which such river was established, as de-
1973 <16 U.S.C. 1531 et seq.) declares the termined by the Secret.ary charged with 
intention of the Congress to conserve its administration. No department or 
threatened and endangered species and agency of the United States shall rec-

, the ecosystems on which those species ommend authorizing of any water re­
depend. The Act provides that Federal sources project that would have a direct 
agencies must utilize their authorities in and adverse effect on the values for 
furtherance of its purposes by carrying which such river was established, as de­
out programs for the conservation of. termined by the Secretary charged with 
endangered or• threatened species, and ·its administration, or request appropri­
bY taking such action necessary to insure ations to begin construction of any such 
that any action authorized by that project, whether heretofore or hereafter 
Agency will not jeopardize the continued authorized, without advising the Sec-. 
existence of such endangered or threat- ~ retary of the Interior or the Secretary 

. ened species or result in the destruction of Agriculture, as the case may be, in 
or modification of habitat of such species writing of its intention so to do at least 
which is determined by the Secretaries sixty Clays in advance, and without spe­
of Interior or Commerce, as appropriate, cifically reporting to the Congress in 
to be critical. See also 50 CFR Part 17. writing at the time it makes its recom-

(j) The Deepwater Port Act of 1974 mendation or request in what respect 
(33 U.S.C. 1501 et seq.> prohibits the construction of such project would be in 
ownership, construction, or operation of conflict with the purposes of this Act and 
a deepwater port beyond the territorial would affect the component and the 

. seas without a license issued by the Sec- values to be protected by it under this 
retary of Transportation. The Secretary Act. 
of Transportation may issue such a Ii- Cm> Section 6(f) of the Land and 
cense to an applicant if he determines, Water Conservation Fund Act of 1965 
among other things, that the construe- (78 Stat. 897, 16 ·USC 460 Z-4, et seq.> 
tion and operation of the deepwater port provides that no property acquired or 
is in the national interest and consist- developed with assistance from the Land 
ent with national security and other na- and Water. Conservation Fund shall, 
tional policy goals and objectives., An without the approval of the Secretary of 
application for a deepwater port license the Interior, be converted to other than 
constitutes an application for all Fed- public outdoor recreation uses. The Sec­
eral authorizations required for the own- retary shall approve such conversion 
ership, construction, and operation of a only if he finds it to be in accord with 
deepwater port, including applications the then existing comprehensive state­
for Section 10, Section 404 and Section wide outdoor recreation plan and only 
103 permits which must also be issued upon such conditions as he deems nec­
by the Department of the Army pursu- essary to assure the substitution of other 
ant to the authorities listed in § 320.2. recreation properties of at least ~qual 
The Secretary of Transportation must fair market valut! and of reasonably 
obtain the views and recomJllendations equivalent usefulness and location. 
of all Federal agencies having jurisdic- · § 320 4 Gene I 1· · f 1 1• 
ti t f th d t

. . . ra po 1c1cs or cva ua mg 
on over any aspec o e. eep~a er permit applications. · 

port construction and operation pnor to . . 
. issuing a license. The . followmg policies shall be ap-

<k> The Marine Mammal Protection plicable to the review of all applications 
Act of 1972 (16 U.S.C. 1361 et seq.) ex- for Department of the Army pe!'filits. 
presses the intent of Congress that ma- Additional policies specifically applica­
rine mammals be protected and encour- b~e to ~ertain types of activities are iden­
aged to develop in order to maintain the tilled m P~ 321-324 ?f this chapter. 
pealth and stability of the marine eco- . ~a) Public interest review. <1>. The de­
system. The Act imposes a perpetual cIBion whether to iss!-1-e a permit will be 
moratorium on the harassment, hun~ing, ~ased on an evaluation of the probable 
capturing or killing of marine mammals llllpact of the proposed activity and its 
and on the importation of marine roam- intended use on the public interest. Eval­
mals and marine mammal products with- uation of the probable impact which the 
out a permit from either the Secretary proposed activi~y may have on the pub­
of the Interior or the Secretary of Com- lie interest reqwres a careful weighing of 
merce,· depending upon the species of all those facto!5 which become relevant 
marine mammal involved. such permits in . each particular case. The benefit 
may be issued only for purposes of sci- which reasonably may be expected to ac-

. entific research and for public display if crue from the proposal must be bal­
the purpose is consistent with the poll- anced against its reasonably foreseeable 
cles of the Act. The appropriate secre- detriments. The decision whether to au­
tary is also empowered in certain re- thorize a proposal, ancl if so, the con­
stricted circumstances to waive the re- ditions under which it will be allowed to 
quirements oftheAct. occur, are therefore· determined by the ,,. 

,. 

outcome of the general balancing proc· 
ess (e.g., see 33 CFR 209.400, Guidelines 
for Assessment of Economic, Social and 
Environmental Effects of Civil Worl:a 
Projects>. That decision should reflect 
the national concern for both protection 
and utilization of important resources. 
All factors which may be relevant to tho 
proposal must be considered: among 
those are conservation, economics, nes­
thetics, general environmental concerns, 
historic values, fish nnd wildlife values, 
flood damage prevention, land use, navl· 
gation, recreation. water supply, water 
quality, energy needs, safety, food pro• 
duction, and, in general, the needs and 
welfare of .the pE!ople. No. permit wJil 
be granted unless its issuance is found 
to be in the public interest. 

(2) The 'following general crltoda wlll 
be considered in the evaluation of every 
application: 

(i) the relative extent of the public 
and private need for the proposed struc .. 
ture or work; 

cm the desirability of using approprl .. 
ate alternative locations and methods to 
accomplish the objective of the proposed 
structure or work; 

<ill> the extent and permanence of tho 
beneficial· and/or detrimental effects 
which the proposed structure or worl: 
may have on the public and private uses 
to which the area is suited; and 

<iv) the probable impact of each pro­
posal in relation to the cumulative e.!Icot 
created by other existing and anticipated 
structures or work in the general area. 

Cb> Effect on wetlands. Cl) Wetlands 
are vital areas that constitute a prodUo• 
tive and valuable public resource, tho 
unnecessary alteration or destruction of 
which should be discouraged as contrary 
to the public interest. · 

(2) Wetlands considered to perform 
functions important to the public inter­
est include: 

m Wetlands which serve important 
natural biological functions, including 
food chain production, general habitat, 1 

and nesting, spawning, rearing and rest­
ing sites for aquatic or land species: 

<ii> Wetlands set .aside for study or 
the aquatic environment or as sanctu­
aries or refuges; 

<iii> Wetlands the destruction or al­
teration of which would affect detri­
mentally natural drainage characteris­
tics, sedimentation patterns, salinity dis­
tribution, flushing characteristics, cur-

. rent patterns, or other environmental 
ch

1
aracteristics; 
Civ> Wetlands which are signlflcant in 

shielding other areas from wave action, 
erosion, or storm damage. Such wetlands 
are often associated with barrier beaches, 
islands, reefs and bars; 

<v> Wetlands which serve as valuable 
storage areas for storm and flood waters: 

(vi) Wetlands which are prime natural 
recharge areas. Prime recharge areas are 
locations where surface and ground 
water are directly interconnected; and 

<vm Wetlands through natural water 
filtration processes serve to purify water. 

(3) Although a particular alteration or 
wetlands may constitute a minor change, 
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the cumulative effect of numerous such quality standards, nnd mnnnsement 
piecemeal changes often results in a practices during the construction, ope.ra­
major impairment of the wetland re- tion, and maintenance of the proposed 
sources. Thus, the particular wetland site activity. Certification of compllnnce with 
for which an application is made will be applicable emucnt llmitatlons and water 
evaluateciwith the recognition that it is quality standards required under pro-

-· part of a complete and interrelated wet- visions of Section 401 of the Fedcrnl 
land area- rn_ addition, the District Engi- Water Pollution Control Act will be con­
neer may undertake reviews of particular sidered conclusive with respect to water 
wetland areas in consultation with the qunllty considerations unless the Rc­
appropriate Regional Director of the gional Administrator, EnvJronmenta1 
Fish -and Wildlife Service, the Regional Protection Agency <EPA>, advises of 

· Director of the National 11.!rarine Fisheries other water quality aspects to be taken 
Service of the- National Oceanic and A,t- into consideration. ADY permit issued 

-m.ospheric Administration, the Regioruil may be conditioned to implement water 
Administrator of the Environmental Pro- quality protection measures. 

- tection .Agency, =the loeal representative Ce) Historic, scenic, and recreational 
of the Soil Conservation Service of the values. (1) Applications !or permits cov­
Department of ,Agriculture, and the head ered by this regulation may involve areas 

- .of the appropriate state agency t-0 assess which possess recognized hlstorJc, cul­
. the cumulative effect of activities in such turnl, scenic, conservation, recreational 

areas. . , or similar values. Full evaluation of the 
(4) No permit will be granted to work ra1 bli int t uir thnt d in wetlands identified- as important by gene pu C eres req es UC. 

subp· aragrap· h c2> ,.above, unless the Dis- consideration be given to the effect which 
the proposed structure or activity may 

trict Engineei: concludes, on the basis of have on the enhancement, preservation, 
the analysis_ required in paragraph (a), d el t f ch ~• R ~• 
above, that ·the benefits of the proposed or ev opmen ° su v.uues. eco.,....­
alreration outweigh the damage to the tion of those values is octen reflected by 
wetlands resource and the proposed al- State, regional, or local land USC classi-

fications, or by slmllar Fedcrnl controls 
teration.is necessary to realize those ben- or policies. In both cases, action on per­
efits. In evaluating whether a particular m1t applications should, insofar ns possl­
alteration is ne~essary, the District Engi- ble, be consistent with, and avoid adverse 
n~~r _:;~ co:i;iside! whether the propo?ed etrect on, the values or pur.po:::es !or 
activity ~ P~ dependi;n~ on bemg which those classifications, controls, or 
located .µi, 51r m close proxmuty to the ·policies were established. 
aquatic envn:onment and whether feasi-
ble· alternative sites are available. The <2> Specific application o[ the pollc~ 
applicant must provide sufficient infor- in subparagraph Cl) above, applies to. 
mation on the need to locate the proposed ~D Rivers nnm~ in Section 3 of the 
activity in. the wetland and must provide Wild and Scenic Rlters ~ct (82 Stat. 906, 
. data on the basis 'of which the availabil- 16 U.S.C. 12'13 et seq.) • those proposed 
ity. of feasible alternative sites can be for inclusion as provided by Sections 4 
evaluated. and 5 of the Act, or by Inter legislatjon; 

(5) In addition to the policies ex- and wild, sccnlc, nnd recreational rlvers 
pressedin this subpart the Congressional established by State and local entities; 
policy expressed in the Estuary Protec- cm Historic, cultural, or nrcheologlcnl 

· ti on Act, PL 90-454, and state regulatory sites or practices as provided in the Na­
laws or programs fcir classification and tional Historic Preservation Act of 1966 
protection of wetlands will be given great C83 Stat. 852, 42 U.S.C. 4321 ct seq.) <sec 
weight. _ - also Executive Order 11593, May 13, 19'11, 

Cc) Fish amr wildlife. In accordance and Statutes there cited). Particular at­
with the Fish and WJldlife coordination tent.ion should be directed toward any 

·Act <§ 320.3Cel above) Corps of Engl- ~trict, site, building, structure, or ob­
neers omciB.Is will consult with the Re- J~ct listed or cllglble !or listing in the Na­
gional Director, u.s.' Fish and Wildlife tio~al Register oz Historic Places; 
Service, the Regional Director, National . Ci!f> Sites included in or determined 
Ma.iine Fisheries· Service, and the head e11g1ble for listing in the National Reg­
of the agency responsible for :fish and istry Of Natural Landmarks which arc 
wildlife for the State in which the work published periodicnlly in the ~EtlAL 
is to be yerformed, with a view to the REGISTER; 

. conservation of wildlife resources by pre- <iv) Sites acquired or developed with 
-vention of their .direct and indirect loss the nssistance o! the Land and Water 
and damage due to the activity proposed Conservation Fund C'i8 Stat. 897, 16 
iri a- peri:nit application. They will give U.S.C. 460, 1-4, et seq.) or the Recrea­
gl'eat weight to these views on fish and tional Demonstrations Projects Act o! 

-wildlife c_orisiderations in evaluating the 1942 CPL '1'1-594, 56 Stat. 326) nnd other 
application. The applicant will be urged public parks and recreation areas; and 

- to modify hi& proposal to eliminate or <v> ADY other areas named in Acts of 
mitigate any damage to such resources, Congres.s or Presidential Proclamations 
and in appropriate cases the permit may _ as National Rivers, National Wilderness 
be conditioned to accomplish this pur- AI:ens, National Seashores, National Rec­
pose. reation Areas, National Lnkeshores, Na-

<d> water quality. Applications for tional Parks, National Monuments, nnd 
permits for activities which may affectr such areas ns may be established under 
the qualify of a water of the United Federal law for similar and related Pur­
States will be evaluated for compliance poses, such ns estuarine nnd marine 

· with applicable efiluent limitations, wateii sanctuaries. 

3TI37 

(!) Effect on. limits of the territorial 
sea. Structures or work affecting coastal 
waters may modi!y the coast line or base 
line !rom which the three mile belt is 
measured for purposes of the Submerged 
L3nds Act and International Law. Gen­
erally, the coast line or base line is the 
line of ordinary low water on the main­
land; however, there are exceptions 
where there are islandS or lowtide eleva­
tions o.trshore. (The Submerged Lands 
Act. 67 Stat. 29, U.S. Code ~tion 
130lfc). and United States vs. California. 
381 U.S. 139 C1965), 382 U.S. 4.48 C1965l .> 
All nppllcations !or structures or work 
nilecting coastal waters will therefore be 
reviewed specifically to determine wheth­
er the coast line or base line might be 
altered. I! it is determined that such a. 
change might occur. coordination with 
the Attorney General and the Solicitor 
of the Department of the Interior is re­
qulrcd before final action is taken. The 
DlstrJct Engineer will submit a. descrip­
tion of the proposed work and a copy of 
the plans to the Solicitor, Department 
of the Interior. Washington,, D.C. 20240, 
and request his comments concerning the 
effects or the proposed work on the outer 
continental rights or the United States. 
These comments will be included in the 
file of the application. After completion. 
or standard processing procedures. the 
file will be !orwarded to the Chief or 
Engineers. The decision on the applica­
tion will be made by the Secretary of 
the Army after coordination with the 
Attorney General. 

(fI) Interference with. aafacent prop­
erUes or water resource prl)'jects. Author­
ization or work or structures by the De­
partment o! the Army does not convey 
a. properly right. nor authorize any in­
jury to property or invasion of other 
rights. 

(1) Because a. landowner has the gen­
crnl right to protect his property from 
erosion, applications to erect protective 
structures will usually receive favorable 
consideration. However, i! the protec­
tive structure may cause damage to the 
property o! others, the District Engineer • 
will so advise the applicant and inform 
him o! Possible alternative methods of 
protecting his property. Such advice will 
be given in terms o! general guidance 
only so as not to compete with private 
engineering firms nor require undue use 
o! government resources. A significant 
probability of resulting damage to near­
by properties can be a basis !or denial 
of an application. 

(2) A landowner's general right of ac­
c~..s to navigable waters of the United 
States is subject to the similar rights 
of access held by nearby landowners and 
to the general publJC"s right o! navi.,.aa­
tion on the water surface. Proposals 
which create undue interference with 
access to, or use of, navigable waters 
will genemlly not receive favorable con­
sideration. 

C3> Where it is found that the work 
!'or which a. permit is desired is in navi­
gable waters of the United states (see 
33 CFR Part 329) and may interfere 
with an authorized Federal project. the 
applicant should be apprised in writing 
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of the fact and of -the Possibility that cation for-a Dep:frtment of the Army 
a Fed!)ral project which may- be con- permit normally will proceed concur­
structed in the vicinity of the proposed rently with the·processing of other re­
work might necessitate its removal or quired Federal, 'State, and/or local 
reconstruction. The applicant should also authorizations or certification. Where 
be informed that the United States will the required Federal State and/or local 
in no case be liable for any damage or certification and/or authorization has 
injury to the structlires or work author- been denied, the application for a De­
ized by Sections 9 or 10 of the River and partment of the Army permit will be de­
Harbor Act of 1899 (see 33 CFR Parts nied without prejudice to the right of the 
321 and, 322) which may be caused by applicant to reinstate processing of his 
or result from future operations-under- application if subsequent approval is re­
taken by the Government !or the con- ceived from the -appropriate Federal, 
servation or improvement of navigation, State and/or local agency. Eveii if official 
or for other purposes; and no claims or certification and/or authorization is not 
'right to compensation will accrue from required by state_ or Federal lay;, but a 
'any such damag~. . State, regional, or local agency having 

(4) Proposed activities which are in jurisdiction or interest over the particu­
the area of a Federal project which ex- lar activity comments on the application, 
ists or is under constructiop will be eval- due consideration shall be given to those 
uated to insure that-they are compatible official views as a reflection of focal fac-
with the purposes of the project. tors of the public interest. 

(h) Activities affecting coastal zones. (2> Where officially adopted State, re-
Applications !or Department of the gional, or local land-use classifications, 
Army permits for activities affecting the determinations, or policies are applicable 
coastal zories of those States having a to the land or water areas under con­
coastal z~e management program ap- sideration, they shall be presumed to 
proved by the Secretary of Commerce reflect local factors of the public interest 
will be evaluated with respect1;o compli- and shall be considered in addition with 
ance with that program. No permit will the other national factors of the public 
be issued to a non-Federal applicant un- j.nterest identified in§ 320.4(a). 
tu.certification has been provided that (3) A proposed activity may result in 
the proPosed activity complies with the conflicting comments from several agen-. 
coastal zone management program and cies within the same State. While many 
the appropriate State agency has con- states have designated a single State 
curred with the certification or has agency or individtial to provide a single 
waived its right to do so.· However, a and coordinated State positi9n regarding 
permit may be issued to' a non-Federal pending permit applications, where a 
applicant if the Secretary of Commerce, state has not so designated a single 
on his own initiative or upon appeal by source, District Engineers will elicit from 
the applicant, finds that the proposed the Governor an expression of his views 
activity is consistent with the objectives and desires cQncerning the applicat_ion 
of the Coastal Zone Management Act of or, in the alternative, an expression from 
1972 or is otherwise necessary in the the Governor as to which State agency 
interest of national security. Federal represents the official state position in 
agency applicants for Department of the this particular case. 
Army permits ;ire responsible for com- . (4) In the absence of overriding na­
plying with the Coastal Zone Manage- tional factors of the public interest that 
ment Act's directives for assuring that may be revealed during the processing 
their activities directly affecting the of the permit application, a permit will 
coastal zone are consistent, to the maxi- generally be issued following receipt of a 
mum extent practicable, with approved favorable State determination provided 
State coastal zone management pro- the concerns, policies, goals, and re­
grams. quirements as expressed in 33 CFR Pa)"ts 

m Activities in marine sanctuaries. 320-324, and the following statutes have 
Applications for Department of the been followed and considered: The Na­
Army authorization for activities in a tional Environmental Policy -Act; the 
marine sanctuary established by ,the Sec- Fish and Wildlife Coordination Act; the 
i·etary ot Commerce under authority of Historical and Archaeological Preserva­
Section 302 of the Marine Protection, tion Act; the National Historic Preserva­
Research and· Sanctuaries Act of 1972, tion Act; the Endangered Species Act; 
as- amended, will be evaluated for impact the Coastal zone Management Act; the 
on the marine sanctuary. No permit will Marine Protection, Research and Sanc­
be issued until the applicant provides a tuaries Act of 1972, as amended; and the 
certification from the Secretary of Com- Federal Water Pollution Control Act Csee 
merce that the proposed_,activity is con- § 320.3, above> . 
sistent with the purposes of Title m of (5) If the responsible Federal, State, 
the Marine Protection, Resea;rch and and/or local agency fails to take defini­
Sanctuaries Act of 1972, as amended, and tive action to- grarit or deny required 
can be ca1Tied out within the regulations authorizations or to furnish comments as 
promulgated by the Secretary Pf Com- _ provided in subparagraph (3) above, 
merce to control activities- within the within three months of the issuance of 
marine sanctui:ry. Author~ations ~~ is- the public notice, the District Engineer 
sued will contam such special cond1t1ons shall process the application to a con­
as may be .required ~Y th~ Sec~etary. of clusion. 
Commerce m connection with hIS cert1fi- CG> Permits-will not be issued where 
cation. t"fi t· th · t' f th (j) Other Federal, state, or local re- cer i ca ion or au onza ion o e pro-
quirements. (1) Proces_sing of an appli- po~ed work is required by Federal, State 

and/or local law and that eerMflcatlon 
or authorization has been denied. 

(7) The District Engineer may, in 
those States with ongoing permit pro­
grams for activities regulated by Depart­
ment of the Army permits, enter into an 
agreement with the States to jointly 
process and evaluate Department of the 
Army and State permit applications. This 
may include the issuance of joint public 
notices; the conduct of joint public hear­
ings, if held; afld the joint reviow nnc;l 
analysis of information and comments 
developed in response to the public no­
tice, public hearing, the environmental 
assessment and the environmental im· 
pact statement <if necessary), the FJsh 
and Wildlife Coordination Act, the His­
torical jtnd Archaeological Preservation 
Act, the National Historic Preservation 
Act, the Endangered Species Act, the 
Coastal Zone Management Act, the Ma• 
rine Protection, Research and Sanctu­
aries Act of 1972, as amended, and the 
Federal Water Pollution Control Act. In 
such cases, applications for Department 
of the Army permi~ay be processed 
concurrently with the processing of the 
state permit to an independent conclu­
sion and decision by the District Engl• 
neer and appropriate State agency. 

(k) Safety of impoundment str1tctures. 
Unless an adequate inspection program 
is required by another Federal licensing 
agency or will be performed by anothe1• 
Federal agency, the District Engineer 
will condition permits for impoundment 
structures to i·equire that the permittee 
operate and maintain the structure prop­
erly to insure public safety. The District 
Engineer may condition such permits to 
require periodic inspections and to lndi· 
cate that failure to accomplish actions to 
assure the public safety will be consid­
ered cause to revoke the permit. 
. U>Floodplains. Executive Order 11!J88, 
dated May 24, 1977, 1·equires each Fedcl'al 
agency, in its conduct of Federal pro· 
grams that affect land use including the 
regulation of water resources, to take 
action to reduce the risk of flood loss: 
to minimize the impact of floods on hU· 
man safety, health and welfare: and to 
restore and preserve the natural and 
beneficial values served by floodplains. 
In evaluating whether activities located 
in a floodplain that require Department 
of the Army permits are in the public in· 
terest, available alternatives to avoid 
adverse effects from and incompatible 
development in floodplains shall be con­
sidered. 

PART 321-PERMITS FOR DAMS AND 
DIKES IN NAVIGABLE WATERS OF THE 
UNITED STATES 

sec. 
321.1 General. 
321.2 Definitions. • 
321.3 Specllll policies nnd proccdtm;s. 

AUTUORITY: 33 U.$.C. 401, 

§ 321.1. General. 
This regulation prescribes, in addition 

to the general policies of 33 CFR 320.4 · 
and procedures of 33 CFR Part 325, those 
special policies, practices, and proce· 
dures to be followed by the Corps of En-
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gineers in connection with the-review of sec. 
applications for Department of Army 322.3 Actlvltles rcqulrlng pennlt.s. 
permits to authorize the construction of - 322.4 structures and work pennltted by 
a· dike or dam .in a navigable water of this regutntlon. 
the United States pursuant to Section 322.5 Speclnl pollcles and procedures. 
9 of the River and Harbor Act of 1899 AppendL~ A.-u.s. Const Gunrd/Chlc! or En­
(33 USC 401) S. 33 CFR 320 glneers Memorandum or Agreement. · · · • ee .2Ca) • Appendix B.-Del,,...,tlon or Autborl .... 
Dams and dikes in navigable waters of ·o- •J· 

the United States _also require Depart- A'OTH011rrY: 33 u.s. 403. 
~ent of the Army permits- under Sec- § 322.1 Gcncrnl. 
tion 404 of the Federal Water Pollution 
Control· Act Amendments of 1972 c33 This regulation prescrlbes, in addltlon 

. U.S.C. 13g). Applicants for Department to the general Policies or 33 CFR 320.4 
of the 'Army permits under this Part and procedures or 33 CFR Part 325 those 
should also refer to 33 CFR Part 323 to special policies, practices and procedures 
satisfy the requirements of section 404. to be followed by the Corps or Englneers 
§ 321.2 Definitions. in connection with the revlew or applica-

tions for Department of Army permits 
For the purpose of this regulation the to authorize structures or work in or 

following_ terms are defined: · ' affecting navlgable waters of the Unltcd 
Ca) The t.erm !'navigable "waters of the States pursuant to Section 10 of the 

United States" means those waters of River and Harbor Act or 1899 (33 U.S.C. 
the Unit-ed States that are.subject to the 403) Cherelnarter referred to as Section 
ebb and fiow of the tide shoreward to 10). See 33 CFR 320.2tb>. Certainstruc­
~e mean high water mark (mean higher tures or work in or affecting navigable 
high water mark o~ the Pacific coast>, waters of the Unltcd States arc also regu­
and/or - are presently used, or- have lated under other authorities or the De­
~en used in the past, or may be .suscep- partment or the Army. These include 

- t1ble to use to transport interstate or discharges or dredged or 1lll materlfil 
foreign commerce. see a3 CFR Part 329 into waters of the Unlted States includ.­
for a more complete definition of this ing the tcrrltorlal seas, pursuant to Scc­
tenn. _ · tion 404 of the Federal Water Pollution 
. Cb) The term- "dam" means an im- Control Act Amendments or 1972 (33 

poundment structure that completely U.S.C.1344; see 33 CFRPart323) and the 
spans a navigable water of the 'United transportatlonofdregedmaterlalbyvcs­
States and that may obstruct interstate sel for purposes of dumping in ocean 
waterborne commerce. . waters, including the territorial seas, 

Cc) The term "dike" means an em:. pursuant to Section 103 or the Marlne 
bankment, low· dividing· wall, or other Protection, Research and Sanctuaries 
protective ]?arrier that completely spans Act of 1972, as amended (33 U.S.C. 1413: 
a navigable water <>f the United states see 33 CFR Part 324). A Department o! 
al}.d that may obstruct interstate wat-er- the Army permit will also be requlred 
borne commerce. under these additional authorltles tr they 

are applicable to structures or work in or 
§ 21.3 Special policies and procedures. affecting navigable waters of the Unltcd 

- . The following additional special poll- States. Applicants for Department or the 
cies and procedures shall be applicable to Army permits under this part should 
the evaluation of permit applications refer to the other cited authorities and 
under this_reguiation: implementing regulations !or these ad­
- Ca.) The Secretary of the Army will dltional permit requirements to deter­
decide whether Department of the Army mine whether they also arc applicable to 
authorization for· a dam or dike in a their proposed actlviUes. 
navigable water of the Uriited States § 322.2 Definitions. 
will be issued, since this authority has 
not been delegated to the Chief of Engl- For the purpose or this'tesulatlon, the 
neers. The conditions to be imposed in rollowiDg terms are defined: 
any instrument of authorization will be - Ca) The term "navigable waters or the 
recommended by the District ·Engineer Unlted States" means those waters or the 
when he forwards his report to the sec- Unlted States that are subject to the ebb 
retary of the Army, ·through the Chief of and fiow of the tide shoreward to the 
Engineers, pursuant to 33 CFR 325.11. mean high water mark Cmean higher 
._ Cb) A Department of the Army. appll- high water mark on the Paclflc coast>. 
cation under Section 9 will not be proc- and/or are presently used, or have been 

· essed. until the approval of the United used in the past, or may be susceptlble to 
States Congress has been obtained if the use to transport interstate or foreign 
navigable -water <>f the United states Js commerce. See 33 CFR Part 329 !or a 
an int.ersta.te waterbody, or until the ap- more complete definition or this term. 
proval of the appropriate State legisla- Cb) The term "structure" shall include 

- ture has been -0btained if the navigable without limitation, any pier, wharf, dol~ 
-water of the United states is ·solely with- . phln, welr, boom, brenl..-water, bulkhead, . • revetment, j~tty, permanent moorlng 
m theboundaries_of one State. structure, power transmission lines, per­

manently moored floating vessels plllng 
PART 322-PERMITS FOR STRUCTURES aids to navigation, or any other perma~ 

OR WORK IN OR AFFECTING NAVIGA·. nent or semi•permanent obstacle or 
BLE WATERS OF THE UNITED STATES obstruction. 

-Sec. Cc> The term "work" shall Include 
322.1 Generai: without llmltatlon, any dredging or dls~ 
322.2_ Definitions. posal of dre?ged matcrlal, C.'\Cavation, 
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filllng, or other modification or a navi­
gable water of the United states. 

(d) The term "letter, or permission" 
means an indlvidual permit issued in 
accordance with the abbreviated proce­
dures or 33 CFR 325.5 Cb>. 

Ce) The term "individual permit" 
means a Department or the Army au­
thorization that is issued following a 
case-by-cnse evaluation or a specific 
structure or work in accordance with the 
procedures or this regulation and 33 CFR 
Part.325 and a determination that the 
proposed structure or work is in the pub­
lic interest pµrsuant to 33 CFR Part 320. 

Cf> The term "general permit" means 
a Department or the Army authorization 
that is issued for a category or categories 
or structures or work in a specified region 
or the C<?untry, when those structures or 
work are substantially similar in nature 
and cause only minimal indlvidual and 
cumulative adverse environmental im­
pact. A general permit is issued following 
an evaluation or the proposed category 
or activities that it wlll authorize in ac­
cordance with the procedures or this 
regulation C322.5'b». 33 CFR Part 325, 
and a determination that the proposed 
dlscharges will be in the public interest 
pursuant to 33 CPR Part 320. -

(g} The term "nationwide permit'' 
means a Department or the Army au­
thorization that has been issued by this 
regulation Jn § 322.4 to permit certain 
structures or work in or affecting naviga­
ble waters or the United states through­
out the Nation. 
§ 322.3 Aclhilics requiring permits. 

Ca> General. Department or the Army 
permits are required under Section 10 for 
all structures or work in or affectincr 
navigable waters or the United stat~ 
except !or bridges and causeways (see 
Appendlx A> and structures or work 
licensed under the Federal Power Act or 
1920. Activities that\vere commenced or 
completed shoreward of established Fed­
eral harbor lines before May 27, 1970 csee 
33 CFR 'Part 328> also do no1' require 
Section 10 permits;· however. if those 
activities involve the dlscharge or 
dredged or fill material into waters or the 
Unlted States after October 18, 1972, a 
Section 404 permit is required Csee 33 
CFR Part 323). 

Cl> Structures or work are in the navi­
gable waters or the United States if they 
arc within llmlts defined in 33 CFR Part 
329. Structures or work outside these 
llmlts are subject to the provisions or law 
cited in paragraph Ca> above, if these 
structures or work affect the course. 10-
catlon, or condltion o! the waterbody in 
such a manner a.S to ir:pact on the navi­
gable capacity o! the waterbody: For 
purposes or a section 10 permit, a tunnel 
or other structure under or over a navi­
gable water of the United States is con­
sidered to have an impact on the naviga-
ble capacity or the waterbody. · 

(2) Pursuant to Section 154 or the 
Water Resource Development Act of 1976 
<PL 94-587), Department of the Army 
permits wlll not be required under Sec­
tion 10 to construct wharves and piers in 
any waterbody, located entirely With.in 
one State, that is a navigable water of 
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the United States solely on the basls of 
its historical use to transport interstate 
commerce. Section 154 applies only to the 
construction of a single pier or wharf and 
not to marinas. Furthermore, Section 154 
is not applicable to any pier or wharf 
that would cause an unacoeptable impact 
on navigation. . 

Cb} Outer continental shelf. Depart­
ment of the Army permits will also be 
required for the construction of artificial 
islands and fixed structures on the outer 
continental shelf pursuant to Section 
4(f) of the Outer Continental Shelf 
Lands Act Csee 33 CFR 320.2(b) >. 

Cc) Activities of Federal agencies. Ex­
cept as specifically i>:roVided in this sub­
paragraph, activities of the type de­
scriMd in Ca> and Cb> , above, done by 
or on behalf of any Federal agency, other 
than any work or structures in or affect­
ing navigable waters of the United States 
that are part of the Civil Works activities 
of the Corps of Engineers, are subject to 
the authorization procedures of this 
regulation. Agreement for construction 
or engineering services performed for 
other agencies by the Corps of Engineers 
does not constitute authorization under 
this regulation. Division and District En­
gineers will therefore advise Federal 
agencies accordingly, and cooperate to 
the fullest extent in expediting the proc­
essing of their applications. 

Cl) Congress has delegated to the Sec­
retary of the Army and the Chief of 
Engineers in· Section 10 the .duty to au­
thorize or prohibit certain work or struc­
tures in navigable waters of the United 
States. The general legislation by which 
Federal agencies are empowered to act 
generally is not considered.to be sufficient 
authorization by Congress to satisfy the 
purposes of Section-10._ If an agency as­
serts that it has Congressional authoriza­
tion meeting the test of Section 10 or 
would otherwise be exempt from the pro­
visions of Section 10, the legislative his­
tory and/or provisions of the Act should 
clearly demonstrate that Congress was 
approving the exact location and plans 
from which Congress could have con­
sidered the effect on navigable waters of 
the United states or that Congress In­
tended to exempt that agency from the 
requirements of Section 10. Very often 
such legislation reserves final approval· 
of pl,ans or construction for the Chief 
of Engineers. In such cases evaluation 
and authorization under this regulation 
are limited by the intent of the statuto,ry 
language involved. 

£i> The policy provisions set out in 33 
CFR 320.4Cj) relating to State o:i; local 
certifications and/or authorizations, do 
not apply to work or structures under­
taken by Federal agencies, except where 
compliance with non-Federal authoriza­
tion is required by Federal law or Execu­
tive policy. 

§ 322.4 Structures and work permiued 
by this regulation. 

The following structures .qr work are 
hereby permitted for purposes of Section 
10 and do not require separate Depart­
ment of the Army permits: 

RULES AND REGULATIONS 

Ca> The placement of aids to naviga- tive effect on the environment ns cate­
tion by the U.S. Coast Guard; see § 322.5 gories which are candidates for general 
Ce>, below; " permits. · 

Cb> Structures constructed in artificial (2) In addition to the conditions pre• 
canals within principally residential de- scribed in Appendix c of 33 CFR Part 
velopments where the connection of the 325, any general permit issued by the 
canal to a navigable water of the United District Engineer shall prescribe the fol-
States has been previously authorized; lowing conditions: · 
See § 322.5 Cg), below;' m The maximum quantity of materlnl 

Cc} The repair, rehabilitation, or re- that may be discharged and the maxi­
placement of any previously authorized, mum area that may be modified by struc­
currently serviceable, structure or of any tures or work ,that are authorized for a 
currently~ serviceable structure con- single or incidental operation Ctr ap­
structed prior to the requirement for au- plicable) ; 
thorization; provided such repair, re- cm A description of the category or 
habilitation, or replacement does not categories of activities included in tho 
result in a deViation from the plans of general permit; and 
the original stru$lre. and further pro- Ciil> The type of waterCs> into which 
vided that the structure to be main- the activity may occur. 
tained has not been put to uses differing C3> The District Engineer may re-
from uses specified for it in any permit quire reporting procedures. 
authorizing its original construction; C4) A general-Permit may be revoked 

Cd> Marin~lifeharvestingdevicessuch if it is determined that the cumulative 
as pound nets, crab traps, eel pots, lob- effects of the activities authorized by it 
ster traps, provided there is no intefer- will have an adverse impact on the pub­
ence with navigation; lie interest provided the procedures of 

Ce> Staff.gages, tide gages, water re- 33 CFR 325.7 are followed. Following 
cording devices, water quality testing and revocation, application !or any future 
itnprovement devices, and similar scien- activities in areas covered by the gen­
tific structures provided there is no in- era! permit shall be processed as ap-
terference with navigation; • plications for individual permits. 

en Survey activities including core Cc> Non-Federal dredging for naviua• 
sampling; and tUm.-CU The benefits which an author-

Cg) Structures or work completed be- ized Federal navigation project are ln­
fore 18 December 196S-or in 'waterbociies tended to produce will often require simi­
over which the District Engineer has not lar and related operations by non-Fcd­
asserted jurisdiction provided there is eral agencies (e.g.; dredging an access 
no interference with navigation. channel to dock and berthing facilities 

• • • or deepening such a channel to corre-
§ 322.5 Special policies. spend to the Federal project depth). 

The Secretary of the Anny has dele- These non-Federal activities will be con­
gated to the Chief of Engineers the au- sidered by Corps of Engineers officials 
thority to issue or deny Section 10 per- in planning the construction and main­
mits. <See Appendix B>. The following tenance of Federal navigation projects 
additional special policies and procedures and, to the maximum practical extent, 
shall also be applicable to the evaluation will be coordinated with interested Fed­
of permit applications under this regula- eral, State, regional and local agencies 
tion. · and the general public simultaneously 

Ca> General. Department of the Army with the associated Federal, projects. 
permits will be required for structures Non-Federal activities which arc not so 
o;r work in or affecting navigable waters coordinated will be individually eval­
of the United States. Certain structures uated in accordance with this regula­
or work specified in § 322.4 are permit- tion. In evaluating the public interest in 
ted by this ret?blation. If a structure or connection with applications for permits 
work is not permitted by this regulation, for such coordinated operations, equal 
an indiVidual or general Section 10 per- treatment will, therefore, be accorded 
mit will be required. to the fullest extent . possible to both 

Cb> Genf}ral Permits. The District En- Federal and non-Federal operations. 
gineer may, after compliance with the Furthermore, permits for non-Federal 
other procedures of 33 CFR Part 325, is- dredging operations will contain condi• 
sue general permits for certain clearly tions requiring the permittee to comply 
described categories of structures or with the same practices or requirements 
work, requiring Department of the Army utilized in connection with related Fcd­
permit.s. After a general permit has been eral dredging operations with resp~t to 
issued, individual activities falling such matters as turbidity, water quality, 
Within those categories ·will not require containment of material, nature and 
individual permit processing by the pro- location of approved spoil disposal areas 
cedures .of 33 CFR Part 325 unless the <non-Federal use of Federal contained, 
:Qistrict Engineer determines, on a case- disposal areas will be in accordance with 
by-case basis, that the public interest re- laws authorizing such areas and regula· 
quires such individw:il reView. tions governing their use>, extent and 

(1) District Engineer.> will include period of dredging, and other factors 
only those--activities that are substan- relating to protection of environmental 
tially similar in nature. that cause only. and ecological values. 
· ' C2) A permit for the dredging of a 
minimal adverse environmental. impact channel slip Qr other such project for 
when performed separately, and that will navigatlon ~ill also authorize the pe­
have only a minimal adverse cumula- riodic maintenance dredging of tho 
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project. Authority for maintenance Ce) Aids to navfgatfon. The placlng o! descrlption of anticipated docks. piers 
dredging will be subject to revalidation :fL"ed and floating aids to navJgation 1n and other slmllar structures which will 

·at regular intervals to be specified in the a navigable water of the United States be placed 1n the canal. to the District 
permit. Revalidation will be in accord- is within the purview of Section 10 o! Engineer before commencing any form 
ance with the procedures prescrib~ in the River and Harbor Act of 1899. Fur- of work. If the connection to navigable 
33 CFR 325.6. The permit, however, will thermore, these aids are of particular waters o! the United States has already 
require the permittee to give advance interest to the U.S. Const Gunrd because been made without a permit, the Dis­
notice to the District Engineer each of their control of marking, lighting and trfct Engineer will proceed in accordance 
time maintenance dredging is to be per- standardlzation of such navigation aids. with 33 CFR Part 326. Where a canal 
formed. Where the maintenance dredg- Applications for permits !or installation connection ls rlanned, an application 
ing involves the discharge of dredged of aids to navigation will, therefore, be !or a Section 10 permit sl'lould be made 
material into waters of the United States coordinated with the approprJnte Dls- ""at the earliest staze o! planning. Where 
or the tra.n,sportation of dredged mate- trlct Commander, U.S. C!)nst Guard, and the canal construction has already 
rial for the purpose of dumping in the permits for such aids will Include a con- begun, the District Engineer will, in 
ocean waters, the procedures in 33 CFR dition to the effect that the permittee writing, advise the proponent of the need 
Parts 323 and 324 respectively shall will conform to the requirements of the !or 11 permit to connect the canals to 
also be followed. Coast Guard for marking, lighting, etc. navigable waters or the United States. 

Cd> Structures for small 'boats. As a ·since most fixed nnd fioating aids to He will also ask the proponent if he 
matter of policy, in the absence of over- navigation will not ordinarily slgnifi- intends to make such a connection and 
riding public interest, favorable consid- cantly' affecf environmental values, the will request the immedJate submission 
eration- will generally be given to ap- usual form of authorization to be used or the plans and permit application if 
plications :from riparian owners for per- will be a letter of permlsslon (See 33 it is so intended. The District Engineer 
mits ·for piers, boat docks, moorings, CFR 325.1 Cb)). . will also advise the proponent that any 

- platforms and similar structures for Cf) Outer continental s1iel/. Artlficlal work is done at the risk that. if a permit 
small boats. P.articular attention will be islands and 11.'i:ed structures located on ls required. ft may not be issued, and 
given to the location· and general design the outer continental- shelf are subject and that the existence or partially com­
of such structures to prevent possible to the standard permit procedures or pleted excavation work will not be al-· 
obstructions to navigation with respect this regulation. Where the lslnnds or lowed to weJgh favorably 1n evaluation · 
to"both the public's use of the waterway structures are to be constructed on lands . or the permit application. 
and the neighboring proprietors' access which are under mineral lease !rom the <h> Facilities at the 'borders of the 
to the waterway. Obstructions can re- Bureau of Land Management. Depart- Unitecl States. Cl l The construction, op­
sult from both the existence of the ment of the Interior, that agency, in co- eration, maintenance, or connection of 
structiire. particularly in conjunction operation with other Fedcrnl agencies, !acllltles at the borders of the United 
with other similar facilities in the im- fully evaluates the potential effect or the States are subject to Executive control 
mediate vicinity, and from its inability leasing program on the total environ- and must be authorized by the President, 
to withstand wave action or other forces ment. Accordingly, the decision whether Secretary or State, or other delegated 
which can be exp_ected. District Engl- to issue a permit on lands which are omcJnl. 
neers will. inform applicants of the haz- under mineral lease from the Depart- (2) Applications for permits for the 
ards involved and encourage safety in ment of the Interior will be llmlted to construction, operation. maintenance. or· 
location, design and operation. Corps of an evaluation of the impact or the pro- connection at the borders of the United 
Engineers officials will also encourage posed work on navigation and national States or facilities for the transmission 
cogperative or group use facilities in lieu security. The public notice will so iden- of electric energy bet.ween the United 
of individual proprietor use facilities. tlfy the crlterJn. States and a !oreJgn country. or for the 

Cl) Letters transmitting permits for · <g> Canals ancl otlier artf/lcial water- exportation or importation of natural 
. structures for small _boats will, whei:_e ways connected. to navigable waters of gns to or !fom a foreJgn country, must 

applicable, include-the following Ian- the United. states. (1) A canal or slmlJnr be made to the Federal Power Commis­
guage: ''Notice is hereby given that a · artificlal waterway is subject to the reg- slon. <Executive Order 10485, Septem­
possibility exists that the structure per- ulntory authorities discussed 1n § 322.3, ber 3, 1953, 16 U.S.C. 824fa) Ce>, 15 u.s.c. 
niitted may be subject to damage by above, if ft constitutes a navigable water 717Cb). and 18 CFR Parts 32 and 153). 
wave wash from passing vessels. Your· of the United States or Hit is connected (3) Applications for the landing or 

• - ..attention is :invited to special condi- to navigable waters ~f the United states operation or submarine cables must be 
tion ----'------ of the permit." The ap- in a manner which affects their course made to the Federal Communications 

1 
• propriate designation of the permit condition · or capacity. In all cases th~ Commission. <Executive Order 10530 

condition placing responsibility on the connectio~ to navigable waters or the May 10. 1954. 47 U.S.C. 34 to 39 and 
permittee and not on tp.e United States United States requires 11 permit. Where 47 CFR 1.766). ' 
for integrity of the structure and safety the canal itself constitutes a navigable (4) The Secretary of State is to re­
of boats moored thereto will be inserted. water of the United States evaluation celve applications !or perm.Its !or the 

<2! Floating structures for small.rec- of the permit application :Wd !urther construction. connection. operation, or 
reat10na1 boats or other recreational exercise of regulatory authority will be maintenance. at the borders of the 
purp~ in lakes controlled by the Corps in accordance with the standard proce- United States, of pipelines, conveyor 
of Engineers under a Resources Manager dures of this regulation. For all other belts, and slmllar facilities !or the ex­
~e n?rm~ subject to permit author!- canals the exercise or regulatory au- portation or importation of petroleum 
ties cited m §·322.3, above! when those thority is restricted to those activities products, coals, minerals, or other prod­
waters are ~egarded as navigable waters which affect the course, condition, or ucts to or !rom a !oreJgn country; facili­
of the Uruted States. However, such capacity of the navigable waters of the . ties !or the exportation or importation 
structure$ will not be authorized under United states. Examples of the latter of water or sewage to or from a foreign 
this regula~on but will ~e regulated may include the length and depth or the country; and monorails. aerial cable cars, 

_ under applicable regulations of the canal· the currents circulation quality aerial tramways and similar !acllities for 
· Chief o! Engineers published I?- ~6 CFR and tiu-bidlty of its 'waters, esp~lally as the transportation of persons or things, 
327.19. if the .land surrounding those they affect fish and wildlife values: and or both. to or from a fore~gn country. 
la~es lS .un~er com?lete Federal o:vner- modifications or extensions of its con- <Executive Order11423, August; 16, 1968.> 
ship. District .Engineers will delineate :fi . atlon. (5) A Department o! the Army permit; 
those portions· of the navigable waters gur under Section J,O of the River and Harbor 
of the United States- where this provi- <2> The proponent of canal work Act o! 1899 is also required for an of 

. sion is applicable and post notices of this should submit his application !or a per- the above !acilltles which affect the 
designation in the vicinity of the lake mlt, including 11 proposed plan o! the navigable waters o! the United states. 

- Resources~ Manager's office. entire development, and the location and but in each case in which a perm.It has 
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been issued as provided above, the de- associated with seaplane operations re.. 
clslon whether to issue the Department quire Department of the Army permits, 
of the Army permit will be based primarl- but close. coordination with the Federal 
Jy on factors of navigation • .since the Aviation Administration CFAA>, Depart­
baslc exlsterice and operation of the ment of Transportation, is required on 
facllitywlll have been examined and per- such applications. 
mitted as provided by the Executive or- (2) The FAA must be notified by an 
ders. Furthermore, in those cases where applicant whenever he proposes to es­
the construction, maintenance, or opera- tabllsh or operate a seaplane base. The 
tlon at the above facilities involves the FAA will study the proposal and advise 
discharge of dredged or :fill material in<:;) the applicant, District Engineer, and 
waters of the United States or the trans- other interested parties as to the effects 
portation of dredged material for the . of the proposal on the use of airspace. 
purpose of dumping it into ocean waters, The District Engineer will therefore refer 
appropriate Department of the Army au- any objections regarding the effect of the 
thorlzatlons under Section 404 of the proposal on the use of alrSPace to the 
Federal Water Pollution Control Act or FAA, and give due consideration to their 
under.Section 103 of the Marine Protec- recommendations when evaluating the 
tlon, Research and Sanctuaries Act of gen~ral public interest. 
1972, as amended, are also required' <See (3) If the seaplane base will serve air 
33 CFR Parts 323, 324). carriers licensed by the Civil Aeronautics 

(1) Power transmission lines. Cl) Per- Board, the applicant must receive an air­
mits under Section 10 of the River and port operating certificate from the FAA. 
Harbor Act of 1899 are required for That certificate· reflects determination 
power transmission lines crossing navl- and conditions relating to the installa­
gable waters of the United States unless tion operation, and maintenaµ.ce of ade­
those lines are part of a water power quate air navigation facilities and safety 
project subject to the. regulatory au- equipment. Accordingly, the District En­
thorities of the Federal Power Commis- gineer may, in evaluating the general 
slon under the Federal Water Power Act public interest, consider such matters to 
of 1920. If an application is received· have been primarily evaluated by the 
for a permit for lines whicb are part FAA. ' 
of a water power project, the -applicant Ck> Foreign Trade Zones. The Foreign 
will be instructed to submit his applica- Trade Zones Act (48 Stat. 998-10'03, 19 
tion to the Federal Power Commission. U.S.C. Sla to Slu, as amended) authorizes 
If the lines are not part of a water power the establishment of foreign-trade zones 
project, the application will be processed in or adjacent to United States ports of 
in accordance with the procedures pre- entry under terms of a grant and regu­
scribed in this regulation. lations prescribed by the Foreign-Trade 

(3) The :following laws and pre.visions or 
law to tho extent that they relato gonorally 
to tho location nnd clcarnnce3 or bridges nnd 
ca.usownys In tho navlgnblo ·wnters or tht> 
United Stlltes: 
• (a) Section 9 of tho Act or March 3, 1090, 
as amended (30 Stat. 1151: 33 u.s.o. 401): 

(b) The Act of l\tnrch 23, 1900, ns amended 
{34 Stat. 84; 33 u.s.o. 401 ot seq.); and 

(c) The General Brldi;o Act o:r 1040, M 
amended (60 Stat. &-17; ~3 u.s.o. 525 et 
seq.) except Sections 502(c) nnct 503. 

B. Tho Secretary of tho Army nnd Tlto 
Chief of Engineers continue to be vested with 
broad and important authorities nud respon• 
slbllltles with respect to navlgllblo wntors ot 
the United States, including, bttt not llm• 
1ted to, Jurisdiction over excllvatlon nnd fill• 
ing, design flood flows and constn1ctlon ot 
certain structures in such wnters, nnd t110 
prosecution of waterway improvement proJ• 
ects. 

c. The purposes o:r this agreement nre~ 
(1) The recognize tho common and nmtunt 

Interest ,of the Chief and Engineers and tho 
Commandant, U.S. Const Guard, ln tho or• 
derly and efficient administration or tht:ilr 
respective responslbllltles uncler certain 
Federal statutes to regnlato certain netlvltlM 
In navigable waters of tho United Stntea: 

(2) To cl11rlfy tho areas o! jurisdiction nud 
the responsibllltics or tho Corps ot Englneors 
and tho Coast Guard with respect to: 

(a) The alteration otbrldges, 
·(l) In £Onnectlon with corps of Encl• 

neers waterwny lmp:rovomont projects, nud 
(2) Under tho TrUman·Robbs Act: 
(b) The construction, operntlon and mnlll• 

tenance of bridges nnd causeways as dis• 
tingutshed from other types of stntcturl!g 
over or In navigable waters of tho unttect 
states; 

(c) The closure of waterwnys and tho re• 
striction ofJ>assngo through or under brldgM 
in connection with tholr construction, opor~ 
ation, maintennnco and removal; nnd 
, (d) Tho selection or an appropr1o.to dozlgn 

flood flow :for .flood hazard nnnly;,ts of nny 
proposed warer opening. 

(3) To provide for coordination nnd con• 
sultntlon ·on projects and ncttvltles ln or 
nffect!ng the navigablo waters or tho Vnltt'd 
States. 

(2) The following minimum clearances Zones Board. Pertinent regulations are 
are required for aerial electric power I>Ublished in 15 CF,& Part 400. The Secre­
transmission lines crossing navigable tary of the Army is a member of the 
waters of the United States. These clear- Board, and construction of a zone is 
ances are related to the clearances over under the supervision of the District En­
the navigable channel provided by exist- gineer. Laws governing the navigable wa­
tng fl.."'ed bridges, or the clearances which ters of the United States remam appli.:. 
would be required by the u.s coast cable to foreign-trade zones, including 
Guard for new fixed bridges, ·in the the general r~quirements of. this regula­
vicinity of the proposed power line cross- tion. Evaluation by; a District Engineer 
ing The clearances are based on the of a permit application may give recog- In :furtherance of tho above purposes thCl 

· · 'ti to th nsid ti b th B d undersigned do agree upon tho de.flnttlous, 
low pomt of the line under conditions m on e co era on Y e oar policies and procedures sot :forth below. 
which produce the greatest sag taking of the general economic effects of the 
into consideration temperature load zone on local and foreign commerce, gen- , 2. ALTERATION oF llRIDGi:s m oa Acnoss NAv1aA-
wind, length or span, and type ~f sup~ eral location of wharyes and facilities, ~1!.:r;~=s WITHIN conrs or wamuns 
ports as outlined in the National Elec- a.pd other fi;tctors pert~ent to construc-
trlcal Safety Code. , ~~~.operation, and mamtenance of the an~· !11~~:1~t~ t:gb1:i:::Jl=t ~n n!~!1~ 

ll1tnimum addftfonai clearance above • APPENDIX A-U.S CoAS-r Gu.am>/CBIE!i' OF gatlon projects contemplated by tho Corps or 
clearance required for orU!ges Engineers which require tho nlterntlon or 

ENGINEEllS, Mi:MoRANJ>'lmt oF AllllEEill:NT bridges across tho waterways involved 111 such 
Nominal system voltage kilovolt: Feet 1 

115 and below__________________ 20 1. PURPOSE AND aurHoRITY projects. The Chief of Englncors nlso n~roes 
138 ---------------------------- 22 A. The Department of Transportation Act, tor intecludei in such project proposals tho costs 
161 the Act of October 15, 1966, P.L. S9-670, o Ill rat ons, oxcluslvo of betterments, ot nll 

---------------------- 24 t f d to d ested ln th s +a- bridges within tho llmlts of tho dcslgnntcd 
~gg ::::::::::::::::::::::::::= ~g oi~rtatt~! c:rtain functi~ns.e::~ project which niter consultntlon with tho 
500 ---------------------------- 35 and duties previously vested in the secretary Comm~dani ho determines to reqtt!re alter-
700 ------------------------------ .. 42 of the Army and the Chief of Engineers. at1on moo the needs of existing nnct pro· 
7
50 to 

765
______________________ 

45 
By delegation of authority from the sec- spective navigation. Undor this concept the 

1 Above clearance required !or brldges. 
(3) Clearances for communication 

lines, stream gaging cabl'es. ferry cables, 
and other aerial crossings are usually re­
quired to be a m.jnimum of ten feet above 
clearances required for bridges. Greater 
clearances will be required lf the public 
interest so indicates. . 

(j) Seaplane operations. Cl) Stru_ctures 
in navigable waters of the United States 

retnry of Transportation (49 CFR l.4s(c)) federal costs would be :furnished uncter the 
the Commandant, U.S. Const Guard. has been project. 
authorized to exercise certain of these func- B. Tho CommandBnt of tho Co!!St Gtmrd 
tions, powers and duties relating to bridges agrees to undertake all actions nnct nssttmea 
and causeways conferred by! all responslbllltles essentlnl to tho dctermlnn• 

(1) The following provision of Ia.w rela.tlng tion of navigational rcqUlrcmonts :for horl• 
generally to drawbridge operating regula- zontnl and vertical clearances or brldgc:i 
tions: Section 5 of the Act of August 18, across nnvigable waters necessllry tu connoo• 
1894, as amended (28 Stat. 362; , 33 U.S.C. i tion with any navigation project by tho Chlo! 
499); of Engineers. Further, tho Commnndant 

{2) The followlng law 'relating generally agrees to conduct all pubUo proceedlnes nee• 
to obstructive bridges: The Act of June 21, essary thereto and establish guido cle!ll'nnco 
1940, as amended (The TrUma.n-Robbs Act) criteria where needed :for tho project objec• 
(54 Stat. 497; 33 u.s.c. 511 et seq.): tlves:' , 

FEDERAL REGISTER, VOL. 42, NO. 138-TUESDAY, JULY 19, 1977 



3. ALTERATION OF BRIDGES ;uNDER THE :mtr..UN• 
HOBBS Acr 

- The Commandant of "the ·Coast Guard nc­
knowledge5 and :affirms "the responsibWty of 
the Coast ·Guard, "Ullder the TrUm.B.n-Hobbs 
Act, 'to 11rogram 11.Ild fund !or the_ tilteration 

- of :bridges which. as .distinct from project .re­
lated .alterations des'cribed in paragraph 2 
herein, .become unreasonable obstructions to 

·navigation as a result of factors or changes 
in the cbaracter ofna.vigatlon und this agree­
ment sha.'ll ln :no way Rffect, Impair or modify 
the powers or ·duties conferred by that Act. 

4. APPBOVAL, .ALTERATION ..U.'"D llEMOVAL OF 
OTHER llRIDGES .ll.'"D CAUSEWAYS , 

A. General Definitions. For purposes of th1s 
Agreement and the admlnlstratlon of the 
sta.tu,tes clted 1n a.A.(3) above, a ''bridge" Js 
any structure over, on or in the navigable 
waters of"the United States-which (l} is used 
for the passage or conveyance of persons, 
vehicles, commodities und other physical 
matter and '(2) 1s constructed 1n such a 
manner that either 'the horizontal or ver­
tical clearance, or both, may afl'ect the pas­
sage ot vessels or boats through or lµlder 
the structure. This definltion includes, but 
:IS not limlted 'to, 'blghwa.y bridges, railroad 
bridges, -toot1lridges, aqueducts, aerial tram­
ways and conveyors, overhead pipelines and 
s1milar structures of-1lke function together 
with "their approaches, 'fenders, pier protec­
tion -systems,·. appurtenances and founda­
tions. This definltion does not include aerial 
}>Ower transmissiOn lines, tunnels, submerged 
pipelines and .cables, dams, dikes, dredging 
and :filllng !n, w1larves, piers, breakwaters, 

• bulkheads, jetties and slmllar structures and 
works (except as they may be in~l fea­
tures of a bridge and -used ln its construc­
tion, .maintenance, operation or :removal; or 
except when they .are .affixed to the bridge 
and will have an effect on the clearances pro­
Vlded 'by the bridge) over which jurisdiction 
remains with ·the Department of the Army 
and -the -COrps ot Engineers under Sections 
9 and 10 of the.-Act ot March 3, 1899, as 
amended. (33 u.s.c. 401 and 403}. A "cause­
way" ls a raised road across -water or ;marshy 
land, with the wuter·or marshY,_ land on both 
sides of the .road, and which Js constructed 
in or afl'ects :navigation, navigable waters and 
design-fiood :flows. 

l3. CombineiL Structures and Appurte­
nances. For purposes .or the Acts cited in 
1.A.(3) .above, a structure ~g more than 
one purpose and having characteristics or 
either .a bridge or causeway, llS -defined 1n 
4.A., .and :some other structure, shall be .con­
sidered as a. bridge or ..causeway when the 
structure in lts entirety, 'including its appur­
terum.ces and incidental :features, bas or Te­
te.ins "the predominant characterlstlcs and 
purpose of a bridge, or causeway. A structure 
shall .not oe .considered 'B bridge or-causeway 
when its primary and predominant charac­
teristics and purpose are other than those set 
:forth above .and it meets the general definl­
t!ons above only in a narrow techn!caI sense 
as a result of incidental features. This inter­
pretation 1s intended to minimize the num­
ber of instances which :w1U require an appl!­
ca.nt .for .a single :project to secure a permit 
or series of permits 'from both -the Depart­
ment of Transportation and the Department 
of .the Army for each separate .feature or 
detail of the ·project when-it serves, incl­
denta.1ly 'to its primary purpose, more than 
one plll'jlose .and ·has "features of either a 

·bridge or Ca.usewa.y and features of some 
other structure. However,lf'Parts of the proj­
ect are separable and can n>e ::fa!ily and rea­
sonably .clla.ractetized Ol." .ctasslfied in an. 
engineering sensens·separate structures, -each 
such structure 1'i'ill be-oo 1zeate'1 'Blld consld-

"RULES AND REGULATIONS 

ered.for approml by the ageneyllnvlng jur.1.G­
dictlon tbercover. 

o. Alteration. of tlic ClUJTacter of Brldge3 
ana causcu;ays. Tho jurlsd!ctlon or the sec­
retary of TronsportaUon and the Coast 
Guard over bridges and causeways lncludes 
authority to apprpvo the -:removnl or such 
structures when thtt owners thereof deslre 
to dlscontlnuo 'their use. u tho owner or n 
bridgl} or causeway discontinues Jts 1lU and 
wishes to :remove or alter any part thereor 
in such o. manner that it "'ill lose its cbnr­
acter as a bridge or causeway, tho Coo.st 
Guard will normally require removal or tho 
structure from tho waterway in itG entirety. 
However, if the oWDer or a brJdi;o or a cam:e­
way wishes to retain Jt in whole or in p:irt 
for uso other than for operation nnd mal.n­
telll!.Dce as n brJdgo or cnuseway, tho proposed 
structure wm bo considered as coming wlthJn 
the jurisdiction or tho Corps of Engineers. 
The Const Guard will re!er requests tor such 
UECS to tho Corps or Ensineers !or consJdern­
tlon. Tho Corps or Ensineers agrees to ad­
vise the Commandant or tho receipt or nn 
appllcatlon for npprovnl of tho conver.ilon or 
a brldgo or causeway to another structure 
and to provide opportunity :tor comment 
thereon. U tho Corps of Enslnecrs nppro'l'e3 
the conve?Slon of a bridge or cnusomiy to 
another structure, no l'esidual JurLcdlcUon 
over tho structure wlll .rcmal.n with tho Coast 
Guard. :However, if tho Corps or Englnee?S 
does :no~ approve tho proposed conversion, 
then the structure rcmnlns a brldso sub­
ject to the jur!&llctlon o'l. tho Co::ist Gnard. 

S. CLOS1711E OF WATOIWATS A?.'JJ m::iTlllC'?lO:: OF 
PASSAGE THllOtJGH on lJ?.."DEll ll!lIDGES 

Under tho statutes clted in Section 1 or 
this Memorandum or Agreement, the Com­
mandant must approve tho cle=nces to bo 
mado avallnblo for navigaUon through or 
under bridges. It 1s understood tbnt this duty 
and authority extends to and may bo exer­
cised 1n connection wlth tho construction, 
alteration, opl!X'l!.tion, maintcllllllco and re­
moval of bridges, and includes tho power to 
authorize the temporary restriction or p::is­
sai;o through or under n brldSI' by u.ce or 
!alsework, plling, floating equipment, cl=e 
or draws, or any works or actlvJtles whlch 
temporary :reduce tho navlgatlon clearance:> 
and design 1lood 1lomi, Including closure or 
nny or o.11 spnns or tho brJd3c. Morco'l'er, 
under tho Ports and Waterwaya S!lfoty Act 
or 1972, Public Law 92-340, Bil Stnt. 424, tho 
Commandant cxerclse:; bro:id powers in 
wnterways to control vessel trnmc 1n areas ho 
determines to bo cspecJally h=dous and 
to establish safety zones or other measures 
!or llmlted controls or condltlonal nccc::s 
and activity when neeessnry to pre'l"ent drun­
age to or the destruction or la:;:s ot, any ves­
sel, bridge, or other structure on or in tho 
navigabltt waters of the UnitedJ States. Ac­
cordingly, 1n tho event that worl: in con­
nection wlth tho construction. nlteratJon or 
repair of -a brJdso or causeway 1s of such a 
nature that fpr tho protection or llte and 
property navJgatlcn through or Jn. tho vJcln-
1ty or tho bndi;o or caU£eway mnst bo 
temporarily prohibited, tho Coast Gunrd. may 
close that part ot tho a.aected watcrwnywhllo 
such work ls being performed. However, it Js 
also cleat that the Secretary of :tho Army and 
the Chief of Engineers hnvo the authority, 
under Sectlon 4 of tho Act or Augm;t 18, 1894, 
as amended. (33 U.S.O. 1) to prescribe rules 
for tho use, adminlstratlon .and navJsation 
of the navigable wnters or tho "United States. 
In recognltlon or that authority, and pur­
suant to Section 102(c) of tho Ports llUd 
Wo.terways Sn!oty Act, the coast Gnard will 
eonsult with the Corps of Engineers when 
o.ny slgnlJlcant restriction of p:issago 'through 
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or under a bridge 1s contemplated tO be au­
thorized or a Taterway is to be temp=Uy 
closed. 

ll. COO:?DINATIO:r Mm COOPZ!UTION Pl?OCEDtra:ES 

A. Dlstrfct commanders, coast Guard Dis­
tricts. shall send. notices of appllcat!ons for 
permits for bridse or "Causeway construction, 
modutcntfon, or removn1 to tho Corps or En­
ginecm Dl'l'Js1ons and Dlstricts 1n which the 
brldse or causeway tsrocated. · 

B. District Engineers, Corp::> o! Engineers. 
wnll send notices of appllcations for permits 
tor other !ltructurcs or dredge and fill work 
to loenl Coast Guard District Commanders. 

c. :In cases where proposed structnres or 
mcdUlcations of structures do not clearly 
tall within ono of-the cI&Slficattons set forth 
Jn p:irni;raph 4.A.. above, the application will 
bo forwarded with recommendations o! the 
revJoITTilg officers through channels to the 
Chief of Engineers and the Commandant or 
tho C<Y.!St Gnard who shall, after mutual 
cODmlltatlon, attempt to resolve the ques­
tions. 

D. U the above procedures tall to produce 
aSfCcmcnt, the appllcation v;IU be forwarded 
to the SCcrotnry of the Army and Secretary 
or Trnn:;portation :tor their determination. 

E. Tho Chief of Engineers and the Com­
mandant, Coast Guard pledge 'themselves 
to mutunl cooperation nnd consUltatfon in 
making avallablo timely information and 
data, seeking unl!o:rmlty and consistency 
among field omccs, and prov:lding timely and 
adequate renew or all matters arising in con­
nection with the adlnlnlstrat!on of thelr 
respo=lbW~ go'l'erned by-the Acts cited 
heroin. 

IY.ltcd: ?:.larch 21, 1973. 

Dated: Aprll 18. 1973. 
F. :r. CLAExE. 

AF2E2'Illlt B-D=&.no:r OJ' Avnto=r To 
1ssm: O!l Dz?:y PEm.tl:rs FO:? CONSmUcrIO.'i' 
oa Onn:a We= AF.ozcrn;a NAVIG.lllU: 
WA=s o:i' THE Uz.-rn:t> SrAn:S 

?.!AY 2~ 1971. 
Pursuant; to the authority vested 1n me by 

the Act of March 3, 1899, c.425, Sections 10 
nnd 14, 30 Stat. 1151, J.152, 33 u.s.c. Sections 
403 and 403, and the Act of June 13, 1902. 
c.1079, Section 1, 32 stat. 371'; 33 U.S.C. Sec­
tion SGS, I hereby authorize the Chief ot En­
gineer:; nnd hb authorized representatives to 
issue or deny permits !or construction. or 
other worl: ail'ecting na'l'igable waters of the 
United States. Except 1n cases involving ap­
plications for permits !or nrtlficinl Jslands 
or 1lxed structures on outer Continental. 
Shelf lands under mineral lease !rom the 
Department of 'the Interlor, the Chief of En­
gineers shDll, ·in ezercJsing such authority, 
eraluatc tho impact of the proposed work 
on the public_interest. In cases involving: ap­
pUcntlons for permits for artificlal Islands 
or fu:ed structures on Ottter Continental 
Shelf lands under mineral lease !rom 'the De­
partment ot tho Interior, the Chte! of Engi­
neers shall, in exerclslng such authority, 
evaluate tho imp:ict of the proposed work 
on navigation and national security. The per­
mitG co granted may be made subject to such 
speclnl cond!tfons a.s the Chte! or .Engineers 
or hls authorized representatives may con­
sider nece~ in order to effect; the purposes 
or tho 11bo'1'0 Acts. • 

The Ch1et or Engineers and his authorized 
representatives shall exercise the authority 
hereby delegated 1SUbject to su~ conditions 
as I or my authorized. representative may 
!rom timo to time impose. 

SrANLl:r R. REsoz. 
Secretary of the Armg. 
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PART 323-PERMITS FOR DISCHARGES 
OF DREDGED OR FILL MATERIAL INTO 
WATERS OF THE UNITED STATES 

RULES AND -REGULATIONS 

vessel for the purpose of dumping in the 
oceans, including the territorial ,seas, at 
an ocean du,hp site approved under 40 
CFR 228 is. regulated by Section 103 of Sec. 

323.1 
323.2 
323.3 
323.4 

General. the Marine Protection, Research and 
Definltlons. Sanctuaries Act of 1972, as amended (33 
Actlvltles requlrlng permlts. . USC 1413). See 33 -cFR 324. Discharges 
Discharges permltted by this regu- of dredged or fill material into the terri-

latlon. torial seas are regulated by Section 404.) ; 
323.4-1 Discharges prlqr to effectlve dates (2) Coastal and inlancl waters, lakes, 

o! phasing. 
323.4-2 Discharges lnto certaln waters of rivers, and streams that are navigable 

the United states. waters of the United States, including 
323.4-3 Specific categorles of discharges. adjacent wetlands; 
323.4-4 Dlscretlonary authorlty to require (3) Tributaries to navigable waters of 

lndlvldual or general permits. the United States, including adjacent 
323.6 Special pollcles and procedures. wetlands <manmade nontidal qrainage 
Appendix A-Delegation o! authority. and irrigation ditches excavated on dry 

AUTHoarrY: 33 u.s.c. 1341. land are not consiP,ered waters of the 
United States under this definition). 

§ 323.1 General. (4) Interstate waters and their tribu-
This regulation prescribes, in addition taries, including adjacent wetlands; and 

to the general policies of 33 CFR 32o.4 <5> All other waters of the United 
and procedures of 33 CFR Part 325, States not identified in paragraphs <1>­
those special policies, practices, and (4) above, such as isolated wetlands and 
procedures to be followed by the Corps -. lakes, intermjttent streams, prairie pot­
of Engineers in connection with the re- holes, and other waters that·are not part 
view of applications for Department of of a tributary system.to interstate waters 
the Army ·permits to authorize the dis- or to navigable waters of the United 
charge of dredged or fill material into States, the degradation or destruction of 
waters of the United states pursuant to which could affect interstate commerce.• 
Section 404 of the Federal water Pollu- The landward limit of jurisdiction in 
tion ·control Act Amendments of 1972 tidal waters, in the absence of adjacent 
(33 U.S.C. 1344) (hereinafter referred to wetlands, shall be -the high tide line and 
ns Section 404). See 33 CFR 320.2(g). the landward li1nit of jurisdiction an all 
Certain dischaq~es of dredged or fill ma- . other waters, in the absenc~ of adjacent 
terial into waters of the United States 
are also regulated under other authori­
ties of the Department of the Army. 
These include dams and dikes in naviga­
ble waters of the United· States pursu­
ant to Section 9 of the River and Harbor 
Act of 1899 <33 U.S.C. 401; see 33 CFR 
321) and structures -or work in or af­
fecting navigable waters of the United 
States pursuant to Section 10 of the 
River and Harbor Act of 1899 (33 U.S.C. 
403; see 33 ·CFR 322). A Department of 
the Army permit will also be required 
under these additional authorities if 
they are applicable to activities involving 
discharges of dredged or fill material 
into waters of the United States. Appli­
cants for Department of the Army per­
mits under this Part should refer to the 
other cited authorities and implementing 
regulations for these additional permit 
requirements to determine whether they 
also are applicable to their proposed ac­
tivities. 
§ 323.2 Definitions. 

For the purpose of this regulation, the 
following terms are defined: 

(a) The term "waters of the United 
States" means: 1 

(1) The territorial seas with respec6 
to the discharge of -fill material. (The 
transportation of dredged material by 

1 The terminology used by the FWPCA Is 
"navigable waters" which 1s defined in Sec­
tion 602(7) o! the Act as "waters o! the 
United States including the territorial seas." 
For purposes o! clarity, and to avoid contu­
sion with other Corps o! Engineers regula­
wry programs, the term "waters of the 
United States" is used throughout this. regu-
lation. · 

. 2 In defining the jurlsdlctlon of the 
FWPCA as the "waters of the United States," 
Congress, In the legislative history to the 
Act, specified that the term "be given the 
broadest constitutional lnterpretatlon un­
encumbered by agency determinations which 
would have been made or may be made !or 
administrative purposes." The waters listed 
In paragraphs (a) (1)-4 fall within this man­
date as discharges into those waterbodles 
may seriously affect water quality, naviga­
tion, and other Federal interests; however, Jt 
is also recognlze<l that the Federal govern• 
ment would have the right to regulate the 
waters o! the United States Identified in 
paragraph (a) (6) under this broad Congres­
sional mandate to fulfill the objective of the 
Act: "to restore and maintain the chemical, 
physical, and- biological lntegrlty of the Na­
tion's waters" (Section 101 (a)). Paragraph 
(a) (5) incorporates all other waters of the 
United States that could be regulated under 
the Federal government's Constitutional 
powers to regulate and protect interstate 

-commerce, including those !or which the 
connection to interstate commerce may not 
be readily obvious or where the location or 
size o! the waterbody generally may not re­
quire regulation through lndlvldual or gen­
eral pei'mlts to achieve the objective of tho 
Act. Discharges of dredged or fill material 
into waters of the United States identified in 
paragraphs (a) (l)-'(4) will generally require 
indlvlduai or general permits unless those 
discharges occur beyond the headwaters of a 
river or stream or in natural lakes less than 
10 acres in surface area. Discharges Into these 
latter waters and into most of the waters 
identified in paragraph (a) (6) will be per­
mitted by this regulation, subject t-0 the pro­
visions listed in paragraph 323.4-2(b) unless 
the District Engineer develops information, 
on a case;.by-caso basis, that tho concerns 
for the aquatic· environment as expressed in 
tho EPA Guldellnes (40 CFR 230) require 
regulation through an individual or general 
permit. (Seo 323.4-4). 

wetlands, shall be the ordinary high 
watermark. 

Cb) The term "navigable waters of tho 
United States" means those waters of 
the United States that are subject to tho 
ebb and flow of the tide shoreward to 
the mean high water mark <mean hJgher 
high water mark on the Paciflc coast> 
and/or are presently used, or have been 
used in the past, or may be susceptible 
to use to transport interstate or foreign 
commerce. (See 33 CFR 329 for n more 
complete definition of this term.> 

<c> The term "wetlands" means those 
areas that are inundated or saturated by 
surface or grou:id water at a frequency 
and duration sufficient to support, and 
that under normal circumstances do 
support, a prevalence of vegetation typi­
cally adapted for life in satumted soil 
conditions. Wetlands generally include 
swamps, marshes, bogs and similar areas. 

Cd> The term "adjacent" means bor­
dering, contiguous, or neighboring, Wet­
lands separated from other waters of tho 
United states by man-made dikes or bar­
riers, natural river berms, beach dunes 
and the like are "adjacent wetlands.'' 

<e> The term "natural lake" means a 
standing body of open water that occurs 
in a natural depression fed by one 01• 
more streams and from which n stream 
may flow, that occurs due to the widen­
ing or natural blockage of a rive1· 01• 
stream, or that occurs In an isolated 
natural depression that is not a part of 
a surface river or stream .• 

Cf> The term "impoundment" means a 
standing body of op'iln water created by 
artificially blocking or restricting tho 
flow of a river, stream, or tidal n.rea. As 
used in this regulation, the term does 
not include artiflcial lakes or ponds cre· 
ated by excavating and/or diking dry 
land to collect and retain water for such 
purposes as stock watering, irrigation, 
settling basins. cooling, or rice growing. 
• Cg> The term "ordinary 1'Jgh wate1• 
mark" means the line on the shore estab­
lished by the fluctuations of water and 
indicated by physical characteristics 
such as a clear, natural line impressed 
on the bank; shelving; changes 1n the 
character of soil; destruction of terres• 
trial vegetation; the presence of litter 
and debris; or other appropriate means 
that consider the characteristics of tho .,.. 
surrounding areas. 

Ch) The term ''high tide line" means 
a line or mark left upon tide flats, 
beaches, or along shore objects that in· 
dicates the intersection of the land with 
the water's surface at the maximum. 
height reached by a rising tide. The 
mark may be determined by a line of oil 
or·scum along shore objects, a. more or 
less continuous deposit of fine shell or 
debris on the foreshore or berm, other 
physical markings or characteristics, veg­
etation lines, tidal gages, or other suit­
able means that delineate the general 
height reached by a rising tide. The term 
Includes spring high tides and other hJgh 
tides that occur with periodic frequency, 
but does not include storm surges in 
which there is a departure from the nor­
mal or predicted reach of the tide duo 
t-0 the piling up of water against a coast 
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b:Y strong winds mich .as those accom- road fills; dams and dlkes; arWlclal ls­
. pa.nying. a hurricane l>r other intense lands; :property protectlon and/or recla-

storm. mation devices such ns riprap, groins, 
ID The term -''headwaters" .means the seawalls, break-waters, and revetments; 

point on a non-tidal stream above whlch · beach nourishment: levees; fill !or struc­
the average annual flow is less than 1ive tures such ns sewage treatment !acWtics, 

._, cubic feet per second.~"The District En- intake and outfall plpes associated with 
gineer may estimate this :point from pawer plants nnd subaqueous utwty 
available data by usingthe mean annual lines; and artificial rcc!s. The term does 

. area precipitation, area drainage basin not include plowing, cultivating, seccllng 
maps, and the average runoJI coefficient, and harvesting for the productlon o! 
or by similar means. food, fiber, and forest products. 
,, (j) The term 4 'J)rimary tributaries" Co) The term "lndivldunl permit'' 
means the main stems of tributaries means a Department o! the Army nu­
directly ·connecting to navigable waters thorization that is issued following n 
of the United States up to their headwa- case-by-case evaluation o! a specUlc 
ters, and does not include -any additional project involving the proposed dls­
tnoutaries. extending oJI of the main charge(s) in accordance with the]lroce­
stems ofthesetributaries. dures of th1s regillation and 33 CF.R. 325 

Ck) The term "dredged material" and a determination that the proposed 
meaiis material that is excavated or discharge is in the public inte~est pur­
dredged from waters of the United suant to 33 Cm Pru:t 320. 
states. . Cp) The term "general permit" means 

. (1) The term "discharge of dredged a Department of the Anny authorization 
material" means any .addition of dredged that is issued for a category or categories 
material .into the waters of the United of discharges of dredged or fill matcrlal 
states. The term includes, :without lim- . that are substnntlally similar in nature 
itatiori, the addition of dredged material and that cause only minimal indi\'idunl 
to a specified disposa1 site located in and cumulative adverse em•lronmental 
waters of the United States 'nd the run- im~act. A general pemµt is issued !ol­
off or overflow from 1l contained land lowmg. nn evaluation of the proposed 
or water disposal area. Discharges _of- ~tegory of discharges 1n accordance 
pollutants into waters of the United V(lth the procedures of this I'!gulatlon 
states resulting frnm the .onshore sub- C§ 323.3Cc)~: 33 cm Part 320, and a 
sequent processing of dredged material determination that the proposed dls­
that is extracted for -any ·commercial use charges will be in the public interest 
Cother than fill) are not included within pursuant to 33 CF.R. Part 320. 
this term and are. suojecl; to Section Cq> The term "nationwide permit" 
402 of the Federal Water Pollution Con- means a Department o! the Army au­
trol Act even. though the-extraction and thorization that has been issued by this 
deposit of such material may require a regillatlon in § 323.4 to Permit certain 
permit from the corps of Engineers. The dlscharges of dredged or fill material into 

. term does not include plowing, cultivat- waters of the United States throuehout 
ing, seeding and harvesting for the pro- the Nation. 
duction of food, nber, .and forest § 323.3 Dischur~es rcquirinE: 11crmi1s. 
products. ca> General. Department or ihe Army 

Cm) The term "fill material" means permits will be required !or the discharge 
any mat.eria1 used for the primary J>ur- of dredged or fill materlal into 'Waters 
pose of replacing an aquatic area with of the United States. Certain discharges 
dryland or of changing the bottom eleva- specified in §§ 323.4-1, 323.4-2 and 323.4-
tion of a waterbody. The term does not 3 are permitted by this regulation. I! a 
include any poTIU:tant discharged into the discharge or dredged or fill materlal is 
water primarily to dispose of waste, as not permitted by this regulation, an indi-

..,that activity is regulated 'Ullder ·section vidual or general Section 40~ permit will 
402 of the Federal Water Pollution Con- be required for the discharge or dredged 
trolAct Amcndments:of 1972. or fill matcrlal into waters or the United 

(n) The term "'discharge of fill mate- States in accordance with the !ollowlng 
rial" means the addition of fill material phased schedule: 
into waters of the United States. The Cl) :Before July 25, 1975, discharges 
term generally includes, without 1imita- into navigable waters o! the United 
tion, the following activities: Placement· states. 
of fill that is necessary to the construe- C2) After July 25, 1975, discharges into 
tion of any structure in a water of the navigable waters of the United States 
United States; the building ·of any struc- and adjacent wetlands. 
ture or impoundment requiring rock, C3> After September 1, 1976, dis­
sand, dirt,. or other material for its con- charges into navigable watel's or the 
struction; site-development fills for rec- United states nnd their primary tribu­
reational, industrial, -commercial, re.."1- taries, includfug adjacent wetlands, and 
dential, and other uses; causeways or into natural lakes, greater than 5 acres 

_ ·, in surface area. <See also § 3-23.4-2 !or 
-=For streams tb:i.t are dry during long pe- discharges that are permitted by this 

riods of the year, District Eilglneers, after regulation.) 
notifying the Regional Administrator of EPA, (4) After Jul~· 1, 1977, discharges into 
may establish th" headwater point ns that all waters of the United States. (See also 
point on the stream where a 'flow of five cubic § 323.4-2 .for discharges that arc pcr­
feet per second :ls :equaled or exceeded 50 mitted bythlsrcgulatlon.) 
~::;~0~th~et~gi~~ ~=~=e~~ · Cb) I11divldual permits. Unless pcr-
hls determination of these headwster points. mitted by this regulation (§§ 323.4-1, 
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323.4-2 and 323.4.-3) or authorized by 
general permits C§ 323.3Cc)), the dis­
charge o! dredged or fill material into 
waters o! the United States will require 
an individual Department or the Army 
permit L.<:sued in accordance with the 
pollcles in § 320.4 and procedures in 33 
CF.R. Part 325. 

Cc> General permits. The District 
Engineer may, after compliance with the 
other procedures or 33 CFR Part 325, 
issue general permits for certain clearly 
described categories of structures or 
work. including discharges of dredged or 
fill material, requiring" Dapartment of 
the Army permits. After a general per­
mit has been issued, individual activities 
falllng Within those categories will not 
require individual permit processing by 
the procedures or :J3 CF.R. Part 325 un­
less the Dlstrlct Engineer determines, on 
a case-by-case basis, that the public in­
terest requires individual review. 

Cl> District Engineers will include only 
those activities that are substantially 
slmllar in nature, that cause only mini­
mal adverse environmentru impact when 
performed separatelY'. and that will have 
onls a mtntmal adverse cumulative effect 
on the environment as categories which 
are candidates !or general permits. 

C2> The District Engineer shall in.­
elude appropriate conditions as specified 
in Appendix c o! 33 CF.R. Part 325 in 
each general permit and shall prescribe 
the following additional conditions: 

m The maximum quantify of ma­
terlal that may be discharged and the 
maximum area that may be modified by 
n. single or incidental operation Cif ap­
plicable>; 

CID A description of the category or 
categories or activities included in the 
general permit; and 

(ill) The type or water(s) into which 
the activity may occur. 

(3) The Dlstrict Engineer may require 
reporting procedures. 

(4) A general permit may be revoked 
1! it ls determined that the effects of the 
activities authorized by it will have an 
adverse impact on the public interest 
provided the procedures-o! 33 CF.R. 325.7 
are followed. Following revocation, ap­
plications for future activities in areas 
covered by the general permit shall be 
processed as applications for individual 
permits. 

Cd> Activities of Federal agencies. n> 
Discharges or dredged or fill material 
into waters or the United States done by 
or on behalf of any Federal agency. or 
instrumentality other'than the Corps of 
Engineers, are subject to the authoriza­
tion procedures or this regulation. Agree­
ment !or construction or engineering 
serrlces per!ormed for other agencies 
by-the Corps o! Engineers does not con­
stitute authorization under the regula­
tion. Division and District Engmeers will 
therefore advice Federal agencies and 
instnuncntalltles accordingly and coop­
erate to the fullest extent in the expedi­
tious proeesslng of their applications. . 

(2) The policy provisions set out in 
33 CFR 320.4CJ>, relating to state or local •. 
authorizations, do not apply to dis­
charges or dredged or fill materlal into 
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waters of the United States undertaken (6) Heavy equipment working 1n wet- (3) Natural lakes, Including their ndM 
by Federal agencies, except where com- lands should be placed on mats; jacent wetlands, that are less than 10 
pliance with non-Federal authorization <7> Discharges into breeding and nes~ acres· in surface area and that are isoM 
is required by Federal law or Executive Ing areas for migratory waterfowl should lated and not a part of a surface l'iver or 
policy. Federal agencies are required to be avoided; and stream. In the absence of adfocent wet­
comply with the appropriate State, in- (8) ·All temporary fills should be re- lands, the surface area of a lake shall be 
terstate and local water-quality stand- moved in their entirety. determined at the ordinary· high water 
ards and effluent limitations as are ~P- mark; and 
plicable by law that are adopted in § 323·4-1 'Disclmrgcs 1>rior lo cffccth·e (4) Other non-tidal waters of tho 
accordance with or effective under. the dates of phasing. United States other than isolated lakes 
provisions of the Federal Water Pollu- <a> Discharges of dredged or :fill ma- larger than 10 acres (see (3) above) that 
tion Control Act, as amended; in the de- terial in waters of the United States that are not part of a surface trtbutm•y 
sign, constructjon, management, opera- occur before the phase-in dates specified system to interstate waters or navigable 
tion, and maintenance of their respective in·§ 323.3(a) (2)'-(4) above are hereby waters of the United states (see § 323.2 
:facilities. <See Executive Order No. 11752, permitted for purposes of Section 404, (a) (5)). 
dated 17 Dec. 73). They are not required,_ provided the conditions in paragraph Cc) (b) For purposes of Section 404, tho 
however, to provide certification of com- below are met. following conditions must be satisfied fo1• 
pliance with effiuent limitations and (b) Discharges of dredged or fill mate- any discharge of. dredged or fill material 
water-quality standards from State or rial Of less than 500 cubic yards into wa- in waters described in paragraph (al I 
interstate water pollution control agen- ters other than navigable waters of the above: 
cies in oonnection with activities involv-· United States <see 33 CFR 329L that are (1) That the discharge wlll not destroy 
Ing discharges into waters of the United part ·of an activity that was commenced a threatened or endangered species as 
States. before July 25, 1975, that were completed identified under the Endangered Species 

. (e) Activities licensed under the Fea- by January 25, 1976, and that involve a - Act, or endanger the critical habitat of 
eraZ Power Ad of 1920. Any part of a single and complete project and ·not a suchspecies; . 
structure or work licensed by the Federal number of projects ~sociated with a (2) That the discharge will consist of 
Power Commission that involves the dis- complete development plan are hereby suitable material free from toxic Pollttt• 
charge of dredged or fill material into permitted for puiposes of Section 404, ·ants in other than trace quantities; 
waters of the United States shall require provided the conditions in paragraph (c) (3) That the fill created' by tho dis· 
a Department of the Army authorization below are m~t. The term '.'co~enced" charge will be properly maintained to 
under this regulation: as used herem shall be satisfied if. th~re prevent erosion and other non-point 
§ 323.4 Discharges permiucd by this has been, before July 25• 197.5• s~me dis- sources of pollution· and 

charge of- dredged or fill material as a . ' • 
regulation. . part of the above activity or an enter- . (4) That. the discharge will not ocom 

Ca) General. Discharges of dredged or ing into of a written contractual obliga- m a comPonent of the National Wild and 
, fill material specified in §§ 323.4-1, 323.- tion to have the dredged or fill material Scenic Rivers System or in a component 

4-2 and 323.4-3, below, are hereby per- discharged at a designated disposal site of a State wild and scenic river system. 
mitted for purposes of Section 404 with- by a contractor: § 323.4-3 Specific categories of dis. 
out further processing under this regula- (c) For the purposes of Section 404, charges. 
tion (individual applications are not the following conditlons must have been (a) The following discharges of 
needed>, except as provided in § 323.4-jl: satisfied :for the discharges occurring be- ru·edged 'or fill material into waters of tho 
below. Permit;s may, however, be required fore the dates specified in paragraph Ca) United states are hereby permitted foi· 
under Section 10 of the River and Har- and Cb) above: purposes of section 404, provided tho 
bor Act of 1899 (see 33 CFR 322). Sec- Cl) That the discharge was not located 1 tions 323.4-1, 323.~2, and 323.4-3 do not in the proximity of a public water intake; conditions. specified in this parngmp 1 
obviate the requirement to obtain State (2) That the discharge did not contain and paragraph <b> below are met: 
or local assent required by law for the unacceptable levels of pathogenic orga- (1) Dredged or fill material placed n':I 
activities permitted therein. nisms in areas used for recreation involv- backfill or bedding for utllity line cross-

(b) llfanagement practices. In addi- ing physical contact with the water; ings provided there is no change in pre-
tion to the conditions specified in § § 323.- (3) That the discharge did not occur in construction bottom contours (excess 
4-2(b) and 323.4-3(b), the following areas of concentrated shellfish produc- material must be removed to an uplancl 
management practices should be fol- tion; and · disposal area). A "utility line" is defined 
lowed, to the maximum extent practica- (4) That the discharge did not destroy as any pipe or pipeline :for the transporM 
ble, in the discharge of dredged or fill or endanger the critical habitat or a tation of any gaseous, liquid, liqulflable, 
material permitted by §§_323.4-2 and threatened or endangered species, as or slurry substance, for any purpose, and 
324.4-3 to minimize the adverse effects identified under the Endangered Species any cable, line, or wire :for the transmit:· 
of these discharges on the aquatic en- Act. 1 sion for any purpose of electrical energy, 
vironment: - " telephone and telegraph messages, and 

(l) Discharges of dredged or fill ma- § ~23.4-2 Disclmrgcs into certain waters radio and television communication. 
terial into waters of the United States of the United States.. (The utility line will require a Section 
should be avoided or minimized through (a) Discharges of dredged or fill ma- 10 permit if in navigable waters of tho 
the use of other practical alternatives; terial into the :following waters of the United States. See 33 CFR Part 322.) : 

(2) Discharges in spawning areas dur-: United States are hereby permitted for (2) Material discharged for bank stnM 
lng spawning seasons should be avoided; purposes of Section 404, provided the bilization, provided that the bank staM 

(3) Discharges should not restrict or conditions in paragraph Cb) below are bilization activity is less than 500 feet in 
impede the movement of aquatic species met: · length, is necessary for erosion preven· 
indigenous to the waters or the passage Cl) Non-tidal rivers, streams and their tion, and is limited to less than an aver­
of normal or expected high flows or cause impoundments including adjacent wet- age of one cubic yard per running !oob 
the relocation of the waters (unless the. lands that are located above the head- along the bank, Pl'OVided further that no 
primary purpose of the fill is to impound waters; material for bani:: stabilization ls placed 
waters) ; · (2) Natural lakes, including their ad- in any wetland area, and provided fttl'· 

(4) If the discharge creates an im- jacent wetlands, that are l~ than 10 ther that no material is placed in any 
poundment water, adverse imp11-cts on acres in surface .area and that are fed or locality or in any manner so as to impair 
the aquatic system caused by the accel- drained by a river or stream above the surface water flow into or out of any 
crated passage of water and/or the re- headwaters. In the absence of .adjacent wetland area. (This activity will i•equiro 
striction of its flow, should by minimized; wetlands, the surface area of a lake shall a Section 10 P.ermlt if in navigable wa-

(5) Discharges in wetlands areas be deterll,lined at the ordinary high water ters of the United States. See 33 CFR 
should be avoide~; mark; part 322.) ; 
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{3) Minor road crossing fills includ- § 323.4-t Discrclionnry nuthority to re-
mg all attendant .features both tempo- quire indMdunl or gcncrnl pcrmiu. 
rary and permanent that are part of a Notwithstanding the provisions o! 
single and complete crossing of a non- §§ 323.4-1, 323.4-2 and ·323.4-3, above, 
tidal waterbody, J)rovided that the cross- the procedures of this regulation and 33 
ing is culverted or bridged to prevent CFR Part 325, including those pertnlnlng 
the restriction of expected high flows to. individual and general permits, shall 
and provided further that discharges apply to any dlschargeCs> of dredged or 
-mto-aily wetlands adjacent to the water- fill material Ii Ute District Engineer 

_body do not extend beyond 100 feet-on determines that the concerns or the 
either ·Side of the ordinary high water aquatic environment, as e:-.-pressed In the 
mark of that waterbody. A "minor road guidelines <see 40 CFR Part 230) indicate 
crossing fill" is defined as a crossing that the need for stich action because o[ indi­
involves the discharge of less than 200 vidual and/or cumulative adverse inl­
cubic• yariis of fill material below the pacts to the .affected waters. In such 
plane of ordinary high water. The cross- cases, he shall take such-steps as are 
ing Will require a perfuit from the US to t"' h uld b 
Coast Guard if located in namaable wa- necessary no u.Y persons w 0 wo e 

'""' affected by such action. If the Regional 
ters of the United. States <see 33 USC Adminisfrator, EPA, advises the Dlstrlct 
401) ; "'- Engineer that the concerns for the 

{4) _Fill plac~d incidental ~ the con- aquatic environment as ~-pressed in the 
~tructi.on of bridges across tidal waters Section 404Cb> Guidelines require asser­
mc~uding coffe~dams, ab~tments, !oun-,,.. tion of jurisdiction under § 323.4-4, and 
dat1on seals, piers, and temporary con- the District Engineer and Division Engi­
struction and access ~· Approach ~ neer disagree, the omce o! the Chief o! 
and ~usewa~s are ~ot mc~ud~ in this Engineers CDAEN-CWO-N and DAEN­
permit and '?ill require ~ ~dividual or CCR) shall be notified for further co­
general Section 4~4 permit if located in ordination and resolution with the 
waters of the Umted States~ these fills Admlnistrnt-Or 
as well as the bridg~ itself will also re- • 
quire a permit .from the U.S. Coast § 323.5 Speclul policies nnd procedures. 
_Guard; and The Secretary of the Army bas dele-

{5) The repair, rehabilitation or re- gated to Ute Chief or Engineers the au­
placement of any previously authorized, Ulority t-0 issue or deny Section 404 per­
currently serviceable.fill, or of any cur- mits. (See Appendi'C A.> The follo$g 

· rently serviceable fill discharged prior additional special procedures shall also 
·to Ute requirement !or authorization; be applicable to the evaluation of permit 
provided such repair, rehabilitation or applications under this regulation: 
replacement does not result in a devia- (a) EPA Guidelines. Applications for 
tion from the specifications of the orig- permits for the discharge or dredged or 
-inal work,· and further_ provided that fill-.material into waters o! Ute United 

-the fill to be maintained has not been States will be reviewed in accordance 
put_ to uses~dlffering from uses specified with guidelines promulgated by tlte Ad­

·for it in any permit authorizing its orig- ministrator EPA under authority o! Sec­
inal construction. - tion 404Cb)' of the Federal Water Pollu-

{b) FOJ;" the purposes of Section 404, tion Control Act. (See 40 CFR Part 230.> 
the following conditions must be satisfied ·If the EPA guidelines alone prohibit Ute 

.prior to any discharge of dredged or fill designation of a proposed disposal site 
material associated with the activities the economic impact on navigation and 
despribed above: anchorage of the !allure to authorize the 

(1) That the discharge will not be Io- use of the proposed disposal site will also 
cated in the proximity of a public water be considered In evaluating whether or 
supply intake; not the proposed discharge Js in the pub­

{2) That the discharge will not occur lie interest. 
in areas of concentrated shellfish pro- Cb) Coordination tofUL EPA. Prior t-0 
auction; actual issuance of permits for the dis-

{3) That the discharge will not- <!e- charge or dredged or fill material In 
str?Y a, f:breatened or endangered species waters of the United States, Corps o! 
as identified under the Endangered Spe- Engineers officials will advise appropriate 

-c:ie5 Act, or i:ndanger the critical habitat Regional Administrat-Ors, EPA, o! the 
of such.species; intent to issue permits to which EPA has 

. <4> That the discharge will not dis- objected, recommended condlUons, or for 
ruPt-the movement of those species of which significant changes are proposed. 

: aquatic life indigenous to Ute waterbody; If the Regional Admlnistrat-Or advises, 
• {5) That the discharge will consist of within fifteen days o! the advice o! the 
, -suitable material free from toxic pollu- intent t-0 issue, that he objects to the 

"'- -tants in otller than trace quantities; issuance of the permits, the case will be 
{6) That the fill created by the dis- !onvarded to the· Chief o! Engineers In 

charge will be properly nµtintained to accordance with 33 CFR 325.11 for !ur­
prevent erosion and other non::-point ther coordination with the Admlnlstra-
sources of pollution· and t-Or, EPA, and decision. The report for-

Th t th disch, ill, t warding the case will contain an analysis 
<7> a e arge.w no. occur of the economic inlpact on navigation 

1n a _component of the National Wild and and anchorage that would occur by fall­
Scenic River System or in a component Ing to authorize th~ use o! a proposed 
of a State wild and scenic river system. disposal site, and whether there are other 
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economically feasible methods or sites 
available other than those to which the 
Regional Admlnistrat-Or objects. 
APPENl>IX A..-D!:LrrION 07 Atrni:on:rr To 

Issm: Olt Dl:NY Pl:ll!dlTS TO& Tm!: DrscHARc:s: 
07 DllEl>Cl:D oa FILL MATDIAL INTO NAvi:­
GAIIU: WAD:!!S 

MAacR 12, 1973. 
Pursuant to the nuthorlty vested 1n me by 

Scctton 404 or the Federal Water Pollution 
Control Act; Amendments or 1972, 86 stat. 816. 
P.L. 92-SOO, I hereby authorize the Chle! o! 
Englnecro and his authorized representatives 
to !!::rue or deny permits, a!ter notice and op­
portunity for public hearings, for the dls­
chlll'go or dredged or filled material into navi­
gable watero ·at speclfled disposal sites. The 
ChJe! or Engineers shnll, In exerclslng such 
authority, evaluate the Jmpact or the pro­
po:;cd cll!;chnrge on tho publfc Interest. All 
permtts ic.:rued shall specify a disposal site for 
tho discharge of the dredged or :flll material 
through the application or guidelines devel­
oped by the AdmJnlstrator or the Environ­
mental Protection Agency and myself. In 
those cases where these guidelines would pro­
hibit; the i;peclflcatlon o! a disposal site, the 
Chlo! or Engineers, In his evaluation o! 
~whether the propcr.,eci dJscharge ls In the pub­
lic interest, is a'l!thorlzed also to consider the 
economic Jmpact; on navigation and anchor­
age which would occur by falling to authorize 
the use or a proposed disposal site. The pe;:­
mlts so sranted may be made subject to such 
i;pec!al comutlons as the Chle! o! Engineers 
or his nuthorlzed representatives may con­
sider necess:iry In order to eifect the purposes 
or tho above Act, other pertinent laws and 
any applicable memoranda. o! understanding 
between the secretary or the Army and heads 
or other governmental agencies. 

Tho Chler o! Engineers and his authorized 
representative shall· exerclse the authority 
hereby del~ated subject to such conditions 
as I or my authorized representative may 
!rom Ume to time Jmpose, 

Ki::n.""Ent E. BELn:tr. 
Acting SecretaT!f of the Army. 

PART 324-PERMITS FOR OCEAN DUMP· 
ING OF DREDGED MATERIAL 

sec. 
324.1 General. 
324.2 Definttions. 

. 
324.3 Activities requlrlng permits. 
324.4 Speclal procedures. 
Appendix A.-Dele;;ation o! authority. 

AtJTBonrrr: 33 U.S.C.1413. 

§ 324.1 Gcnernl. 
This regulation prescno~ in addition 

to the general policI~ of 33 CFR 320.4 
and procedures of 33 CFR Part; 325, Ulose 
special pollcles, practlc~ and procedures 
to be followed by the Corps of Engineers 
In cqnnection with tlie review or appli­
cations !or Department of the Army per­
mits to authorize the transportation of 
dredged material by vessel for tlie ptir­
pose o! dumping it in ocean waters. at 
dumping sites designated under 40 CFR 
Part 228 ptlrsuant to Section 103 of the 
Marine Protection, Research and Sanctu­
aries Act of 1972, as amended (33 use 
1413) Chereina!ter referred t-0 as Section 
103). See 33 CFR 320.2Ch). Activities in_­
volvlng the transportation <of dredged 
material for the purpose of dumping in 
the ocean waters also require Depart;:. 

. ment o! the Army permits under Section 
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10 of the River and Harbor Act of 1899 § 324.4 Special procedures. 
(33 USC 403) for the dredging in navi- The secretary of the Army has dele­
gable waters of the United States. Appli- gated to the Chief of Engineers the au­
cants for Department Of the Army Pel'.- thority to 1ssue or deny Section 103 per­
mits under this Part should also refer to mits. <See AppendiX A.) The following 
33 CFR Part 322 to satisfy the require- additional procedures shall also be ap-
ments of Section 10. plicable under this regulation. 
§ 324.2 Definitions. (a) Public notice. For all applications 

For the purpose of this regulation, the for Section 103 permits, the District En­
gineer will issue a public notice which 

following terms are defined: - shall-contain, in addition to the infor-
(a) The term "ocean waters" means mation specified in 33 CFR 325.3, the 

, those waters of the open seas lying sea- - following information: • 
ward of the base line from which the ter- (1) The location of the proposed dis­
ritorial sea is measured, as provided-for poS:tl site and its physical boundaries; 
in the Convention on the Territorial Sea (2) A statement as to whether-the site 
and the Contiguous Zo~e (15 UST 1606; has been designated for use by the Ad­
TIAS 5639). . ministrator, EPA, pursuant to Section 

('b) The term "dredged 111aterial" 102 (c) of the Act; ~ 
means any material excavated or· (3) If the proposed disposal site has 
dredged from navigable waters of the not been designated by the Administra­
United States or ocean waters. tor, EPA a description of the character-

(o) The term "transport" or "trans- :!sties of the proposed disposal site and an 
' portation" refers to the carriage and re- explanation as to why no previously des­
lated handling -Of dredged material by ignated disposal site is feasible; 
a vessel. (4) A brief description of known 
§ 324.3 Activities requiring permits~ dredged material discharges at the pro­

posed disposal site; 
(a) General. Department of the Army (5) Existence and documented effects 

permits are required for the transporta- of other authorized dumpings that have 
tion of dredged material for the purpose been made in the dumping area -(e.g,, 
of dumping it in ocean waters. heaVY metal background reading and or-

(b) Activities of Federal agencies. (1) ganic carbon content) ; 
The transportation of dredged material (6) An estimate or' the length of time 
for the purpose of dumping in o'cean dm;ing which disposal will continue at 
waters done by or Qn.behalf of any Fed- the proposed site· 
eral agency other than the activities of (7J Characte~tics and composition of 
the Corps of Engineers are subject to the . the dredged material; and 
procedures of this regulation. Agreement (8)' A stlttement concerning a prelim­
for construction or engineering services inary determination of the need for and/ 
performed for other agencies by the or availability of an environmenta1·.im-
Corps of Engineers does not corultitute pact statement. · 
authorization }lllder ~he re~ation. Divi- Cb) Evaluation: Applications for per­
sion and District En~eers will _therefore mits for the transportation of dredged 

_ advise Federal agencies accordmg!y and material for the purpose of dumping it 
cooperate to the f.ullest ex~nt m _the in ocean waters will be evaluated to de­
expeditious processmg of their apphca- termine whether the proposed dumping 
tions. The activities of the Corps of E}n- will unreasonably degrade or endanger 
gineers that involve the tra:isp~rtation human health, welfare, or amenities, or 
of dredged material for dumpmg m ocean. _ the marine environment, ecological sys­
waters are regulated by 33 CFR 209.145. tems or economic potentialities. In mak-

(2) The policy provisions set out in 33 ing this evaluation, criteria established 
CFR 320.4(j) relating to State or local by the Administrator, EPA, pursuant to 
authorizations do not apply to work or section 102 of the Marine Protection Re­
structures undertaken by Federal agen- search and Sanctuaries Act of 1972, as 
cies, except where compliance with non- amended, shall be applied including an 
Federal authorization is r69uired by Fed- evaluation_ of the need for the ocean 
eral law or Executive policy. Federal dumping and including the availability 
agencies are required to comply with the of alternatives to ocean dumping. Where 
substantive State, interstate, and local ocean dumping is determined to be nec­
water-quallty standards and effiuent essary the District Engineer will, to the 
limitations as are applicable .bY law; tha~ extent feasible, specify disposal sites us­
are adopted in accordance with or effec-_ ing' the recommendations of the Admin­
tive•under the provisions oLthe Marine istratorpursuanttoSection102(c) of the 
Protection, Research and Sanctuaries Act. see 40 CFR Parts' 220 to 229. 
Ac~ of 1972, _as: amended, a~d related Cc) EPA review. If the Regional Ad­
laws in the des~, constr~~tion, man- ministrator, EPA, advises the District 
ageme??-t, operationi ~nd mamtenance. of Engineer that the proposed dumping will 
their respective facilities. (See Executive comply with the criteria the District En­
Order No. 11752, -dated 17 Dec 73.>. They gineer shall complete his evaluation of 
are not required, however, to obtam a?d the section 103 application under this 
provide certification of compliance with regulation and 33 CFR Parts 32Q and 325. 
emuent limitations and ·watei:-quantity If however, the Regional Administrator 
standards from State or interstate wat~_r advises the District Engineer that the 
pollution control agencies 1n connection proposed dumping will not comply with 
with activities involving discharges into the Criteria, the District Engineer will 

l ocean waters. - proceed as· follows. 

(1) The District Engineer shall deter• 
mine whether there is an economically 
feasible alternative method or site avail• 
able other than the proposed ocean dis• 
posal site. If there are other fenslblo al• 

• ternative methods or sites available, tho 
District Engineer shall evaluate them in 
accordance with 33 CFR Parts 320, 322, 
323, 325 and this regulation, as app1·0· 
priate. 

(2) If the District Engineer makes a 
determination that there is no econom• 
ically feasible alternative method or site 
available, he shall so advise tho Regionnl 
-2\dministrator of his intent to issue the 
permit setting fo;th his reasons for such 
determination. 

Cd> EPA objection. )f the Regional 
Administrator advises, within 15 days of 
the notice of the intent to issue, tha.t ho 
still objects to the issuance of the per• 
mit, the case will be forwarded to tho 
Chief of Engineers, for further coorcll· 

-nation with the Administrator, EPA, and 
decision. The report forwarding the caso 
will contain, in addition to the ana.lysis 
required by 33 CFR 325.11, an analysis of 
whether there are other economically 
feasible methods or sites available to dis• 
pose of the dredged material. 

Ce) Chief of Engineers review. The 
Chief of Engineers shall evaluato tho 
permit application and make a decision 
to deny the permit or recommend its is· 
suance. If the decision of the Chief of 
Engineers is that ocean dumping at tho 
proposed disposal site is required bo• 
cause of the unavailability of economi• 
cally feasible alternatives; he shall so 
certify and request that the S~creta.ry of 
the Army seek a. waiver from the Ad· 
ministrator, EPA, of the Criteria or of 
the critical site designation in acco1·d· 
ance with 40 CFR 225.4. 

-;\J>PENDIX A-DEU:GATION OF AUTllOnlTY 'l'O 
ISSUE OR DENY PERMITS roR TIU: 'l'nANOt'OII• 
TATION OF DREDGED l\t\n;JU'AL FOii TJII! PUii• 
POSE OF DUMPlNG IT, INTO OCEAN \VATI:Il!J 

MARCH 12, 1073, 
PUrsuant to the authorlty vested in mo by' 

Section 103 of the Marine Protection, RO• 
search, and Sanctuaries Act of 1072, 80 Stat. 
1052, PUb. L. 92-532, I hereby authotlzo tho 
Chlo! of Engineers and his authorized rcpro· 
sentatives to issuo or deny permits, after 
notice and opportunity for public htarlni;t1, 
for the transportation or dredged material 
for the purpose ot dumping lt in oce;:in WCI" 
ters. The Chlo! of Engineers and h1s author­
ized representatives shall, in oxorclstng such 
authority, ovaiuato tho impact of tho pr<l• 
posed dumping on tho public interest, No 
permit shall be issued unless a dotormlnatloll 
ls matle that tho proposed dumping wm not 
unreasonably degrade or endanger hunmn 
health, welfare, or amenitlca, or tho mnrlne 
environment, ecological systelll3, or cconomlo 
potentlalltlcs. In making this dotormlnatlon, e1 

those criteria for ocean dumping established 
by tho Administrator o! tho Envlronmentnl 
Protection Agency pursuant to Scotton 103 
(a) of tho above Act wbtch relate to tho 
effects of the proposed dumplni; shall be np• 
plled. In addition, based upon an evaluation 
of the potential effect wbtch a permit donlnl 
will ·have on navigation, economic and In• 
dustrlal development, and foreign and do• 
mcstlc commerce ot tho United states, tho 
Chief of Engineers or his authorized ropro• 
sentatives, in evaluating tho P,Ornilt nppll• 
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cation, shall make an Independent determi­
nation as to the need !or the dumping, other 
possible methods of disposal, and approprl­
a.te locations !or the dumping. In consider­
ing approprla.te disposal sites, recommended 
sites designated by the Administrator of the 
Environmental Protection Agency pursuant 
·to Section 102(c) o!' the above Act will be 
utilized to the extent feasible. Prior to lssulng 
any permit, the Chief of Engineers or his 
authorized representatives shall first notify 
the Adml:n!strator of the Environmental 
Protection Agency or h!s authorized repre­
sentative of his intention to do so. In a.ny 
case in which the Administrator or his a.u­
'thorized representatiye disagrees with the 
determination of the Chief of Engineers or 
his authorized representative as to compli­
ance with the criteria establlshed pursua~t 
to 'Section 102(a) o! the above Act relating 
to the eJiects of the dumping or with the re­
trictions established pursuant to Sectl<?n 
102(c} of the above Act relating to critical 
areas, the determination of the Admlnl.stra­
tor, or his authorized represen~tlve shall 
prevail. If, in any such case. the Chief of 
Engineers or his Director of Clvll Works 1lnds 
th.at, in the disposition of dredged material, 
there- is no economically feasible method or 
site available other than a dumping site the 
utilization of which would result In non­
compliance with such criteria or res.trlctlons, 
he shall so certify and request that I seek a 
waiver from the Admlnlstrator of the Envi­
ronmental Protection Agency o! the specific 
requirements Involved. Unless the Admf.nls­
trator of the Environmental Protection 
Agency grants a waiver, the Chief of Engi­
neers or his authorized representatives shall 
not issue a permit which does not comply 
with-such criteria and restrictions. The per­
mits so granted may be made subject to such 
special conditions as the Chief of Engineers 
or his authorized representatives may con­
sider necessary In order to eliect the pur­
poses of the above Act, other pertinent laws, 
-and any applicable memoranda of under­
standing between the Secretary of the Army 
and the heads of other govenJ?lental 
agencies. 

The Chief of Engineers a.nd his authorized 
representative shall exercise the authority 
hereby delegated subject to such conditions 
as r or my authorized representative miiy 
from time to time Impose. 

KENNETH E. BELIEU, 
Acting Secrtary of the Army. 

PART 325-PROCESSING OF DEPART­
MENT OF THE ARMY PERMITS 

Sec. 
325.1 
325.2 
325.3 
325.4 
325.5 
325.6 
325.7 

Appllcations for permits. 
Processing of applications. 
Public notice: 
Environmental Impact statement. 
Forms of authorization. 
Duration of authorizations. 
Modification, suspension, or revoca-

tion of authorizations. 
325.8 Authority to issue or deny authori-

zations. 
325.9-- Supervision and enforcement. 
325.10 Publicity. 
325.11 Reports. 

- Appendix A-Permit Form. 
Appendix B-Army/Interlor Memorandum 

of Understanding. 

AUl.'Holll'l'Y: 33 u.s.c. 401 et seq.: 33 U.S.C. 
1344; 33 u.s.c. 1413. -

§ 325.1 Applications for permits. 

<a> General. The processing proce­
dures of this regulation <Part 325) apply 

RULES AND REGULATIONS 

to any form of Department of the Army 
permit. Special procedures nnd addi­
tional lnfqrmatlon are contained in Parts 
320 through 324. This Part is arranged 
in the basic timing sequence used by the 
Corps of Engineers in processing Depart­
ment of the Army permits. 

Cb) Application fonn. Any person pro­
posing to undertake any activity requir­
ing Department of the Army author.lzn­
tion as specified in 33 CFR 321-324 must 

·apply for a permit to the District Engi­
neer in charge of the District where the 
proposed activity is to be performed. Ap­
plications for permits must be prepared 
in accordance with Instructions in Engi­
neer Pamphlet 1145-2-1, "A Guide !or 
Applicants," utlllzlng the prescribed ap­
'plication form <ENG Form 4345). The 
form and pamphlet may be obtained 
from the District Engineer having juris­
diction over the waterway in which the 
proposed activity will be located. Local 
variations of the application form !or 
purposes of !acilltatlng coordination 
with State and local agencies may be 
used. , _ 

<c> Conte11t of application. CU Gen­
erally, the application must include a 
complete description of the proposed 
actMty including nece.ssnry drawings, 
sketches or plans; the location, purpose 
and intended use of the proposed activ­
ity; scheduling of the activity; the names 
and addresses of adjoining properiy 
owners: the location and dimensions of 
adjacent structures: and the approvals 
required by other Federal, Interstate, 
State or local agencies !or the work, in­
cluding all approvals received or denJnls 
already made. 

(2) If the activity involves dredging in 
waters of the United States, the applica­
tion must include a descrJption of the 
type, composition and quantity of the 
materla.l to be dredged, the method of 
dredging, and the site and plans !or dis­
posal of the dredged materlaL 

(3) If the activity includes the dis­
charge of dredged or fill materlnl in the 
waters of the United States or the trans­
portation of dredged materlnl !or the 
purpose of dumping it in ocean waters, 
the application must include the source 
of the materlnl; a descrJption of the 
type, composition and quantity of the 
material; the method of transporta­
tion and disposal of the materlal; 
and the location of the disposal 
site. <See Part 324 !or additional Infor­
mation requirements on ocean dumping 
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environmental data and information on 
alternate meth-0ds and sites, a.s may be 
necessary !or the preparation of the En­
vironmental Assessment or Environmen­
tal Impact Statement <see § 325.4). 

Ce> Signature of application. The ap­
plication must be signed by the person 
who desires to undertake the proposed 
activity; however, the application may 
be signed by a duly authorized agent if 
accomp:mied by a statement by that per­
son designating the agent and agreeing 
to !urnlsh, 1.U>On request, supplemental 
ln!ormation in support of the applica­
tion. In either case, the signature of the 
applicant will be understood to be an af­
firmation that he possesses the authority 
to undertake the activity proposed in his 
nppllcation, except where the lands are 
under the control of the Corps of Engi­
neers, in which cases the District Engi­
neer will coordinate the transfer of the 
real estate and the permit action. When 
the application is submitted by an agent, 
the application may include the activity 
of more than one owner provided the 
character of the activity or each owner is 
slmllnr and in the same general area. 

(!) Fees. Fees are required !or permit 
applications under Section 404 of the 
Federal Water Pollution Control Act -
Amendments of 1972, Section 103 of the 
Marine Protection, Research and Sanc­
tuaries Act o! 1972, as amended. and 
Sections 9 and 10 o{ the River and Har­
bor Act of 1899. A fee or $100.00 will be 
charged when the planned or ultimate 
purpose o! the project is commercial or 
industrlnl in nature and is in support of 
operations that charge !or "the produc­
tion, distribution or sale of goods or serv­
ices. A $10.00 fee will be charged for 
permit applications when the work is 
non-commercial in nature and provides 
personal benefits that have no connec­
tion with a commercial enterprise. The 
final decision as to basis !or fee Ccommer­
clnl vs. non-commercial) shall be solely 
the responsibility of the District Engi­
neer. No fee will be charged if the appli­
cant withdraws his application at any 
time prior to issuance of the permit and/ 
or 1.( his application is denied. Collection 
or the fee will be deferred until the appli­
cant is notified by the'District Engineer 
that a public interest review has been 
completed and that the proposed activity 
has been determined to be in the public 
interest. Upon receipt o! this notification 
the applicant will forward a check or 
money order to the District 'Engineer, 

applications.> Certification under Sec- made payable to the Treasurer of the 
tion 401 of the Federal Water Pollution United states. The permit; will then be 
Control Act is required !or such dis- - issued upon receipt o! the application 
charges into waters of the United States. fee. Multiple fees are not to be charged 

C4) If the actlvJty includes the con- 1! more than one law is applicable. Any 
struction of a fill or pile or float-sup- modl.flcat!on significant enough to re­
ported platform, the project description quire a permit will also require a fee. No 
must include. the use and specific struc- fee will be assessed when a permit is 
tures to be erected on the fill or platform. transferred from one property owner to 

Cd) Additional information. In addi- another. No fees will be charged for time 
tion to the information indicated in sub- extensions or general permits. Agencies 
paragraph <c>, above, the applicant will or instrumentalities o! Federal, State or 
be required to !urnlsh such additional in- local governments will not be required 
formation as the District Engineer may to pay any !ee in connection With the 
deem necessary to assist him in h1s 
evaluation of the application. Such applications !or permits. This fee sttuc­
additional information may include ture will be reviewed from time to time. 
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§ 325.2 Processing 0£ applications_. clusions of ·the District Engineer. The have been approved by the Division 
<a> standard procedures. cu· When Findings of Fact shall be dated, signed, Engineer. When the activity may affect 

an· application for a permit is received, and included in the record prior to :final the waters of another state, a COPY of 
the District Engineer shall immediately action on the application. '\Vb.ere the Dis- the certification will be forwarded to the 
assign it a number for identification, trict Engineer has delegated authority to Regional Administrator of EPA who sha.11 
acknowledge receipt thereof, and advise sign permits for and in his behalf, he determine if the proposed activity may 
the applicant of the number assigned to may similarly delegate the signing of the affect the quality of the waters of any 
it. He shall r.eview the application for Findings of Fact. If a permit is war- State or States other than the State in 
completeness, and obtain from the ap- ranted, the District Engineer will deter- which the work is to be performed. If he 
plicant any additional information he mine the c?nditions and. duration whi~h needs supplemental information in order 
deems necessary for further processing. should be mcori;>orated mto t!1~ pernu~. to make this determination, the Regiona.l 

(2) When all required information has In accordance with the authorities spec1- Administrator may request it from the 
been provided, the District Engineer will- fied in § 325.8_, the District Engineer :Vill District Engineer who shall obta.in it 
issue a public notice as described in t~ke fiJ?-al action o~ forward the appllca- from the applicant and forward it to the 
§ 325.3, below, unless specifically ex- tion with all p~rtm~t co;nments, .rec- Regional Administrator. The Regional 
empted by other provisions of this regu- ords, and studies, mcludmg the final Administrator shall, within thirty days 
lation Environmental Impact Statement, if of receipt of the application, certification 
· (3) ·The District Engineer shall con-' · l?repar~d, through channels to the o~~ial and supplemental information, notify 

sider all comments received in response authorized to make the final dec1s1on. the affected State, the Dist.riot Engineer, 
to the public notice <see § 325.3) in his The re-?~rt fo:warw:ig the application and the applicant in the event such a 
subsequent actions on the permit appli- for dec151on will be m the format pre- second State may be affected. The sec­
cation Receipt of the comments will be scribed in § 325.11. Notice that the appli- ond State then has sixty days to advise 
ackno~ledged and they will be made a cation has be~ forwarded to higher the District Engineer that it objects to 
part of the official file on the applica- headquarters will be furnished the appli- the issuance of the permit on the basis 
tion. Comments received as form letters cant and to any Federal a..gency express- of the effect on the quality of Us waters 
or petitions may -be acknowledged as a ing. an interest in ~e application._ Such and to request a hearing. No authorhm­
group to the person or organization re- notice shall not divulge the District · tion will be granted until requh'ed certi­
sponsible for the .form letter or petition. Engineer's recomme?da~ons. In those fl.cation has been obtained or has been 
If comments relate to matters within cases where the appllcation is forwarded waived. Waiver is deemed to occur if tho 
the special expertise of another Federal for decision in the f?rmat prescribe~ in certifying agency fails or refuses to net 
agency, the Dls_tric~ Engineer may seek --~ 325.11, the report will serve as the Find- on a request for certification within a 
the advice of that agency. The applicant mgs of Fact. reasonable period of time after receipt of 
must be given the opportunity to furnish <7> If the final decision is to deny the such rilquest. The request for certification 
the District Engineer his proposed reso- permit, the applicant will be advised in must be made in accordance with tho 
lution or rebuttal to. all objections from· writing of the reason for denial. If the regulations of the certifying agency. In 
Government agencies and other substan- final decision is to issue the permit, the determining whether or not a waiver 
tive adverse comments before final deoi- issuing official will forward two copies of period has commenced, the District 
sion will be made on the application. the draft permit to the applicant for Engineer will verify that the certifying 

(4) The District Engineer shall pre- signature accepting the conditions of the agency has received a valid request for 
pare an Environmental Assessment on all permit. The applicant will retqrn both certification. Three months shall gen­
applications. The Environmentai' Assess- signed copies to the issuing official who erally be considered to be a reasona.blo 
ment shall be dated, signed and placed then signs and dates the permit. The per- period of time. If, however, specia.l 
in the record and shall inciude the ex- . mit is not valid until signed by the issu- circumstances identified by the District 
pected environmental impacts of the pro- ing official. Final action on the permit Engineer require that action on a.n 
posal. Where the District Engineer has application is the signature on the letter application be taken within a moro 
delegated authority to sign permits for notifying the applicant of the denial of limited period of time, the District 
and in his behalf, he may .similarly dele- his application or signature of the issu- Engineer shall determine a reasonable 
gate the signing of the Environmental ing official on the authorizing document. lesser period of time, advise the certify. 
Assessment. In those cases requiring an (8) The District Engineer will publish ing agency of the need for action by a 
Environmental Impact Statement (EIS) monthly a list of permits issued or denied particular date and ·that, if certification 
the draft EIS may serve as the Environ~ during the previous month .. The list will is not received by that date, it will bo 
mental Assessment. Where an EIS is not - identify each action by public notice considered that the requirement for 
prepared, the Environmental Assessment number, name of applicant, and brief certification has been wa.ived. Simllal'ly 
will include a statement that the decision description of activity involved. This list if it appears that circumstances may 
on the application is not a major Federal will be distributed to all persons who re- reasonably require a period of tlmo 
action significan~ly affecting the quality ceived any of the. public ;iiotices listed. longer than three months, the District 
of the human environment (9) If the applicant fails to respond Engineer may afford the ce1·t1fyfncr 

(5) The District Engin~r shall also within 45 days to any request or inquiry agency up to one yea.r to provide the re­
evaluate the proposed application to de- of the District Engineer, the District quired certification before determining 
termine the need for a public hearing Engineer may advise the applicant by that a ,waiver has occurred. Dist.riot 
pursuant to 33 CFR Part 327. certified letter that his application will Engineers shall check with the certffyincr 

(6) After !l-ll above actions have been be considered as having been withdrawn agency at the end of the allotted period 
completed, the District Engineer will de- unless the applicant responds thereto of time before determining tha.t a waiver 
termine in accordance with the record within thirty days of the date of the has occurred:--' 
and applicable regulations whether or letter. <a> If the proposed activity is to be 
not the permit should be issued. He shall Cb) Procedures 1or particular types of undertaken in a State operating under 
prepare a Findings of Fact on all appli- permit situations. {1) If the District a coastal zone mana.gement program 
cations to support his determination. The Engineer determines that water quality approved by the Secreta.ry of Commerco 
Findings of Fact shall include the Dis- certification for the proposed activity ls pursuant to the Coastal Zone Manage­
trict Engineer's views on the _probable necessary under the provisions of the ment Act <see 33 CFR 320.3 (b)), tho 
effect of the proposed work on the public Federal Water Pollution Control Act, he District Engineer shall proceed as 
interest including conformity with the shall so notify the applicant and obtain follows: 
guidelines published for the discharge of from him either the appropriate certifi- m If the applicant is a Federal agency, 
dredged or fill material in waters of the cation or a copy of his application, for and the application involves a Federal 
United States (40 CFR Part 230) or with· such certification. The District Engineer activity in or affecting the coastal zono 
the criteria for dumping of dredged may issue the public notice of the appli- or a Federal development project fn tho 
·material h1 ocean waters (40 CFR Parts cation jointly with the certifying agency cqastal zone, the District Engineer shall 
220 to 229), if applicable, and the con- if arrangements for such joint notices forward a copy of the public notice to 
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the agency of the State responsible for vironmental Impact Statement will not 
reviewing the consistency of Federal be required !or activities so included and 
activities. The Federai agency appllcnnt coordinated; and the public notlce !s­
shall be responsible for complying 'With sued by the District Engineer !or these 

, the coastal Zone Management Act's Federal and nssoclnted non-Federnl ac­
directives for ensliring that Federal tlvities will be the notice of intent to ls-· 
agency activities are tmdertaken in a sue permits for those included non-Fed­
manner _ which is consistent, to the era.I dredging activities. The declslon 
maximum extent practicable, with ap- whether to Issue or ,deny such a permlt 
proved coastal zone management pro- will be consistent wlt)l the decision on 
grams. <See 15 CFR Part 930.) If the the Federal project unless special con­
State coastal zone agency objects to the siderations applicable to the proposed 
proposed Federal activity on the basis of activity are identified. <See § 322.5Cn> .) 
its inconsistency with the State's ap- (5) Coples of permits will be !urnlshed 
proved coastal zone management pro- to other agencies in appropriate cases as 
gram, the District Engineer shall not follows: 
make a final decision on the application m If the activity involves the con­
tmtil the disagreeing parties have had an struction of structures or arUflclal is­
opportunity to utilize the procedures lands on the outer continental shel!, to 
specified by the Coastal Zone Manage- the Director, Defense Mapping Agency, 
ment Act for resolving such disagree- Hydrographic Center, Washington, D.C. 
ments. 20390: Attention, Code N512 and to the 

cm If the applicant is not a Federal Director, National Ocean Sur\•ey, NOAA, 
, agency and the application involves an Department o! Commerce, Roct."Vllle, 
activity affecting the coastal zone, the Maryland 20852. 
District Engineer shall obtain from the cm If the activity involves the con­
applicant a certification that his pro- struction o! structures to enhance fish 
posed activity complies with and will be propagation Cfish ha\•cns> along the 
conducted in a manner that is consist- coasts of the United States, to Defense 
ent with the approved state coastal zone Mapping Agency, Hydrographio Center 
management program. Upon receipt of and National Ocean Survey as in (i), 
the certification, the District Engineer above, and to the Director, Office o! 
will forward a copy of the public notice Marine Recreational Flsheries, Nat!onal 
Cwhich will include the applicant's cer- :r.~rine Fisheries Service, Washington, 

i> tification statement) to the State coastal D.C. 20235. 
zone agency and request its concur- CUD I! the activity involves the erec­
rence or objection. The District Engineer tion of an aerlal trnnsmlsslon line across 
can issue the public notice of the appli- a. navigable water of the United States, 
cation jointly with the State agency if to the Director, National Ocean Sun-ey, 
arrangements for such joint notices NOAA, Department of Colnmerce, Rock­
have been approved by the Division En- ville, Maryland 20852, reference C322. 
gineer. If the State agency objects to Civ> I! the activity 1s listed in subpara­
the certification or issues a decision in- graphs Cl>, cm, or (ill), above, or in­
dicating that- the proposed. activity re- volves the transportation of dredged 
quires further review, the District En- material !or the purpose of dwnplng it 
gineer shall not issue the permit until in ocean waters, to the approprlnte Dis­
the St-ate concurs with the certification • trict Commander, U.S. Co:ist Guard. 
statement or the Secretary of commerce Cc> Emergency procedures. An "emer­
determines that the proposed activity is gency" 1s a situation which would result 
consistent_ with the purposes of the in an unacceptable hazard to ll!e or 

_ Coastal Zone Management Act or is nee- severe loss of property 1! correct!ve ac­
-essary in the futerest of national secu- tion requiring a permit is not tmdertnken 
rity. If the State agency fails to con- within a time period less than the 
cur or object to a certification st&te- normal -time needed to process the ap-

; ment _within six months of the state plication under required procedures. In 
agency's receipt of the certification such cases the District Engineer will ex­
statement, State agency concurrence plain the circumstance and recommend 
with the certification statement shall be speclal procedures in writing to the Chief 
conclusively presumed: · of Engineers, A'ITN: DAEN-CWO-N. 

(3) If the proposed actiVity involves The Chief of Engineers, upan consulta­
any property listed or eligible for list- tion with the Secretary o! the Anny or 
ing in the National Register of Historic his author1zed representative, will in­
Places (which is published in Its entirety struct the District Engineer as to !ur­
in the FEDERAL REGISTER annually in ther processing of the application. 
February with addenda published eaeh Cd> Timfng of processing of appllca-

- th th n- tri t · will twns. In view of the extensive coordina-
mon >, e 15 c Engmeer pro- tion with other agencies and the public 
ceed in accordance witli 33 CFR Part 305. and the study of all aspects of Proposed 

<4> If the proposed activity consists activitie8 required by the above proce-
dures, applicants must allow adequate 

of the dredging of an- access channel time for the processing of their applicn­
and/pr berthing facility associated with tions. The District Engineer w1ll be 
an authorized Federal navigation proj- guided by the following time llmlts !or 
ect, the activity will be included in the the indicated steps in processing permlt 
planning and co0rdination of the con- appllcations: 
struction or maintenance o! the Fed- Cl> Public notice Should be Issued 
eral project to the maximum-extent fea- within fifteen dn.ys or recclpt of all re­
sible. Separate notice. hearing, and En- _ quired information !rom the applicant, 

3'Il51 

unless joint notice with state arenci~ 
1s to be used. 

(2) The recelpt of comments as a re­
sult of the public notice should not ex­
tend beyond thirty days from the date of 
the noUce. However, if unusual circum­
stances warrant. the District Engineer 
may Cl.'iend the comment period up to a. 
maximum o! seventy-five days. 

(3) The Dlstrlct Engineer shouid 
either send notice o! denial to the 
applfcant, or Issue the draft permit 
to the applit2nt for acceptance and 
stenature, or forward the application 
to hlgher hc?iidquarters within thirty 
days or one of the following whlch­
ever is latest: Cl-OSing o! the public 
notice comment period with no objec­
tions received; recclptP o! notice of 
withdrawal o! objections; completion 
of coordination following receipt of ap­
plicant's rebuttal of objections; closing 
o! the r~ord of a public hearing; or ex:­
plration or the waiting period follOWi?ijf 
the tllJ.ng of the: final Environmental Im­
pact Statement with CEQ. 

§ 325.3 Public notice. 

Ca> General. The Public notice is the 
Prlmary method o! advising all inter­
C3ted parties o! the proposed activity for 
which a permit is sought and of soliciting 
comments and information necessary to 
evaluate the prol?able impact on the pub­
lic Interest. The notice must. therefore, 
Include sufficient ln!ormation to give a. 
clear understanding of the nature of the 
activity to generate meaningful com­
ments. The notice should include the 
following items o! information: 

Cl> Applicable statutory authority or 
nuthorlties; 

<2> The name and address of the ap­
plicant; 

(3) The location o! the proposed activ­
ity; 

C4> A brief description of the proposed 
activity, its purpose and intended use, 
including a. description o! the type of 
structures, 1! any. to be erected on fills, 
or pile or float-supported platforms, and 
a description of the type, composition 
and quantity o! materials ·to be dis­
chnrsed or dumped and means of con­
veyance. See also 33 CFR 324 !or addi­
tional information required on ocean 
dwnplng public notices; 

C5> A plan and elevation drawing 
showing the general and specific site lo­
cation and character of all proposed ac­
tivities, including the size relationship 
or the propased structures to the size' 
of the impacted waterway and depth of 
water in the area; • 

(6) I! the proposed activity would 
occur in the territorial seas or ocean 
waters. a description o! the activity's 
rclatlonshlp to the baseline from which 
the territorial sea is measured; 

C'l) A list or other government au­
thor.lzatlons obtained or requested, in­
cluding reQUJred certifications relative to 
water quallty, coostal zone management, 
or marine sanctuaries; . 

CS) A statement concerning a pre:. 
1l.m1nary detennination o! the need for 
and/or avallablllty o! an Environmental 
Impact Statement; 
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(9) Any other available information <c> Distribution of public notices. (1) 
which may assist interested parties in Public notices will be distributed for 
evaluating the likely impact' of the pro- posting in post offices or other appro­
posed activity, if any, on factors affect- prlate public places in the vicinity of 
ing the public interest, including en- the site of the proposed work and will 
vironmental values; and be sent to the applicant, to appropriate 

ClO) A reasonable period of time, city and county officials, to adjoining 
normally thirty days but not less than property owners, to appropriate State 
:fifteen days from date of mailing, within agencies, to concerned Federal agencies, 
which interested parties may express to local, regional and national shipping 
their views concerning the permit and other concerned business and con­
application. servation organizations, to appropriate 

Cb) Evaluation factors. A paragraph River Basin Commissions, and to any 
describing the various factors on which other interested party. If in the judg­
decisions are based during evaluation of ment of the District Engineer the pro­
a permit application shall be included posal may result 'in substantial public 
in every public notice. interest, the public notice (without 

{1) Exce1>t as provided in paragraph drawings) may be published for five con­
Cb) (4) below, the following will be in-. secutive days in the local newspaper, and 
eluded: the applicant shall reimburse the Dis-

The decision whether to issue a permit trict Engineer for the costs of publica­
wlll be based on an evaluation of the prob- tion. Copies of public notices will be 
able impact of the proposed activity on the sent to all parties who have specifically 
public interest. That decision will reflect requested copies of public notices, to the 
the national concern for both protection and U.S. Senators and Representatives for 
utilization of important resolirces. The the area where the work is to be per­
beneflt which reasonably may be expected formed, the Field Representatvie of the 
to accrue from the proposal must be Secretary of the Interior, the Regional 
balanced against its reasonably foreseeable Difector of the Fish and Wildlife Service, 
detriments. All factors which may be relevant the Regional Director of the National 
to the proposal will be considered; among 
those are conservation, economics, aesthetics, Park Service, the Regional Administra­
general envlronmental concerns, historic tor of the Environmental Protection 
values, fish and wildlife values, flood dam- Agency CEPA), the Regional Director of 
age prevention, land use, navigation, recrea- the National.Marine Fisheries Service of 
tlon, water supply, water quality, energy the National Oceanic and Atmospheric 
needs, safety, food production and, 1n gen- Administration (NOAA)• the head of the 
era.I, the needs and welfare of the people. State agency responsible- for fish and 

(2) If the activity involves the dis- wildlife resources, and the District Com­
charge of dredged or fill material iilto mander, U.S. Coast Guard. 
the waters of the United States or the <2>. In addition to the general distribu­
transportation of dredged material for tion of public notices cited above, notices 

trict Director of customs as Resident 
Representative, Foreign-Trade Zones 
Board. · 

(3) It is presumed that all interested 
parties and agencies will wish to respond 
to public notices; therefore, a lack of re• 
sponse will be interpreted as mejlning 
that tnere is no objection to the applica• 
tion. A copy of the public notice with tho 
list of the addressees to whom the notlco 
i;vas sent will be included in tho record. 
If a question develops with respect to an 
activity for which another agency has 
responsibility and that other agency has 
not responded to the public notice, tho 
District Engineer may request their com­
ments. Whenever a response to a public 
notice has been received from n member 
of Congress, either in behalf of a constit­
uent or himself, the District Enalnco1• 
will inform the member of Congress of 
the final decision. 

(d) General permit notices CRCS: 
DAEN-CW0-52>. For purposes of per­
forming a nationwide analysis of tho 
effectiveness of the general permit pro­
gram, Division offices will submit "Public 
Notices -on General Permits" reports 
<RCS: DAEN-CW0-52) by COB on tho 
15th day, following the end of each qUl\r• 
ter, to HQDA CDAEN-CWO-N) Wash• 
ington, D.C. 20314. Said reports will be in 
the form of a letter listing the public 
notices published during the previous 
month to announce proposals or to final• 
ize issuances of general permits; copies of 
the public notices are to be made inclos­
ures to the reports. Negative reports wUl 
be submitted if no general permit actions 
have taken place in the DivJsion during 
the reporting period. 

the purpose of dumping it in ocean wa- will be sent to other addresses in appro~ § 325.4 Environmental impnct stnt~· 
ters, the public notice shall also indicate -Priate cases as follows: men ts. 
that the evaluation of the impact of the . ' CD If the activity involves structures or 
activity on the public interest will in- dredging along. the shores of the sea or <a> General. Section 102 (2) (o) of tho 
elude application of the guidelines Great Lakes, to the coastal Engineering National Environmental Polfoy Act of 

ul ted b th Adm. · t tor EPA R h c t w h. t 1969 <NEPA> requires all Federal aeon-prom ga Y e lDlS ra • • esearc en er, as mg on, D.C. cies, with respect to major Federnl "c-
under authority of Section 404Cb) of the 20016. .. 
Federal Water Pollution Control Act C40 cm If the activity involves construe- tions significantly affecting the quality of 
CFR Part 230) or of the criteria estab- tion of fixed structures or artificial the human environment, to submit to tho 
lished under authority of Section 102Ca> islands on the Outer continental Shelf or President's Council on Environmental 
of the Marine Protection, Research and in th11 territorial seas, to the Deputy As- Quality a detailed statement on: 
Sanctuaries Act of 1972, as amended C40 sistant Secretary of Defense Cinstalla- Cl) The environmental impact Of tho 
CF ts te t' d H · > proposed actions. R Par 220 to 228) • as appropria . ions an ousmg • Washington, D.C. (2) Any adverse environmental effects 
See also 33 CFR Part 324. 20310; the Director, Defense Mapping . 

(3) If th t . ·t · 1 d th d. Agency . Hydrographic center Washing- which cannot be avoided should tho pro-e ac iy1 Y me u es ~ i;i- • . • .posal be implemented. 
charge of dredged or fill material m ton, D.C .. 20390, At~ntion, Code N512; ·' (3) Alternatives to the proposed 
the waters of the United States or the and the Director, National Ocean Survey, ti 
transportation of dred~ed ma~rial for ~~~Department of Commerce, Rock- ac C~n.The relationship between local 
the purpose of ~umping it m . ocean VI 7:. aryland 20~52· . short-term uses of man's environment 
waters, the followmg statement will also Cm>. If the activity involves.the con- and the maintenance and enhancement 
be included in th'e public notice: struct10n. of structures to· e~ance !ish of long-term productivity. 

Any person may request, in writing, within propagation along the Atl~ntic, Pacific, (5) Any irreversible and irretriovablo 
the comment period specified 1n this notice, and Gulf coasts, to. the Di.;ecto~, Office commitments of resources which would 
that a public hearing be held to consider 0! Marine . Recr~atw?al Fis~eries, Na:. . be involved in the proposed action should 
this application. Requests for public hear- !1onal Marine Fisheries Service, Wash- it be implement€d. The District Enc.:1-
ings shall state, with particularity, the rea- mgton, D.C. 20235. neer must determine whether such nn 
sons ~or holding a public hearing. Civ). If the activity inv<;>lves the con- '.Environmental Impact Statement (EIS> 

(4) In cases involving construction of struction of structures which may affect is required in connection with each por-
:flxed structures or artificial islands on a~craft <;>Perations or for purposes asso- mit application. · 
outer continental Shelf lands which are mated with seaplane operations, to the Cb> EIS proceclures. In addition to tho 
under mineral lease from the Depart- Regi'?n.al DU:ector of the Federal Aviation procedures required by 33 CFR 209.410 
ment of the Interior, the notice will con- Admirustration. <ER 1105-2-507), the following special 
tain the following statement: "The de- Cv> If the activity is in connection with procedures apply to the processing of 
cision as to whether a permit will be a foreign-trade zone, to the Executive permits involving the preparation of nn 
issued will be based on an evaluation Secretary, Foreign-Trade Zones Board, EIS. 
of the impact of the proposed work on Department of Commerce, Washington, (1) The District Engineer, at the 
navigation and nation~i.l security." D.C. 20230 and to the appropriate Dis:. earliest practicable time prior to the ls· 
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suance of the public notice, shall make sure that the resulting EIS adequntely he will coordinate the proposal with all 
· a preliminary assessment of impacts of describes the impact of the activity concerned fish and wildlife agencies, 

the project should it be approved and which ls subject to Corps permit au- Federal and State, as required by the 
make a preliminary determination as to thority. That previously prepared EIS Fish and Wildlife Coordination Act. The 
whether the quality. of'the human envi- will be referenced in the public notice an- letter QC permLc:sion will not be used to 
ronment would be significantly affected. nounclng the permit appllcntlon and a authorize the dlscharge of dredged or :fill 
This preliminary assessment will nor- statement included that the eJrects of the material into waters or the United States 
mally be based on experience with simi- proposed activity on the envlronment as nor the transportation of dredged ma­
lar tY,pe'activities performed in the past. outlined therein will be carefully con- terlalforpurposesofdumpingitinocean 
A statement of the District Engineer's . sidered in the evaluation or the permit waters. The letter o! permission will be 
preliminary determination shall be in- application. in letter form and will Identify the per­
cluded in the public notice. This prelim- ' Cc> Public notice 01i EIS filing. The mittce, the authorized work and loca­
inary determination will be reconsidered 30-day wait period required by the Na- tlon or the work, the statutory author­
as additional information is developed. tio~ Environmental Polley Act !or ls- ity (i.e., 33 U.S.C. 403), any limitations 

C2) Il the District Engineer's :final suing a permit for which an EIS has been on the work, a construction time limit 
determination after consideration of all prepared begins with notation in the and a requirement !or a report of com­
additional information _ developed Cin- Federal Register that the FEIS has been pleted work. A copy of the general con-

- eluding responses to the public notice> filed with CEQ or on the date or dellvery ditlons !rom ENG Form 1721 will be at­
is that the proposed work will not sig- to U.S. Postal Service fncllltles for mall- tached and will be incorporated by re!­
nificantly affect-the quality of the hu- Ing or copies of the FEIS to agencies, erence into the letter of permission. 
man environment, the District Engl- groups, and individuals on the project Cc> General permits. The District En-
neer's deterznlriation shall be docu- malling list, whichever date is later. In sineer may, after compliance with the • 
mented, dated, and placed in the. record order to notify the interested public o! other procedures o! this regulation, issue 
as ,his Environmental Assessment {see their opportunity to comment on the general permits !or certain clearly de-
§ 325..2Ca) (4)). FEIS, the District Engineer shall issue a. scribed categories o! structures or v:ork. 

c3> At such time as the District En- public notice when thefillnunotatlonhas Including discharges o! dredged or fill 
gineer believes that a permit may be been published in the Federal Register to materlal, requlrlng '.Department o! the 
warranted ·but that the proposed activ- all parties ·receiving the original appllcn- Army permits. After a general permit 
ity ·would- significantly affect the qual- tion notice or draft EIS and to nl1 others has been issued, individual activities 
ity of the human environment, he will who have e.xpressed an interest in the fnlllng within those categories that are 
require the applicant to furnish any ad- application. The public notice should authorized by such general permits do 
ditionat information that the District include: ' not have to be further authorized by the 
Engineer considers necessary to allow · Cl) A brief summary or application procedures or this regulation unless the 
his preparation of an EIS. The appli- (applicant, work, date or public notice, D!strlct Engineer determines, on a case­
cant should also be advised at this time date of draft EIS release, date of public by-case basis, that the public interest 
that there is no assurance that favor,.. hearing, if.held>; requires. 
able action will ultimatelv be taken on (2) Opportunity to comment to the ' «D Section 9 permits. Permits for 
his application. Additionally, if the Dis- District Engineer on the FEIS until the structures under Section 9 o! the River 
trict Engineer has previously announced deadline date projected by the 30-day and Harbor Act of 1899 will be drafted 
a preliminary determination that ·no wait period; during review procedures at Department 
EIS would be required, he shall issue a. C3) A statement that the comments or the Army level. 
supplemental public notice to advise the received on the FEIS will be evaluated Ce> Nationwide permits. Nationwide 

· public of tl;le changed determination. If and considered in arriving at the final permits mean Dapartment a! the Army 
the applicant is unable to furnish cer- decision on the appllcntlon;.and authorizations that have been issued by 
ta~ infor:nation considered by the Dis- C4) Information on how intcr~ted the resuiations !or certain SPeclfied ac­
tr1ct Engmeer to be necessary for the. parties can obtain or have acel?$S to the tlvities nationwide. I! certain conditions 
EIS, the District Engineer may, after FEIS. are met, the specified activities can take 
obtaining · wrttten approval from the place without the need for an individual 
Division Engineer, ·charge _the appli- § 325.5 Forms of nutl1orizution. or general permit. 
cant pursuant to 31 U.S.e. 483Ca:> for Ca) General. Cl) Department or the §325.G Duration of nulhorfuitions.. 
those extra-Ordinary expenses incurred Army authorizations under this regula- Ca> General.)Jepartment of the Army 
by the Government in developing the in- tion shall be in the form of an individual authorization may authorize both tlle 
formation. All money sr> collected shall permit, general permit, or letter or per- work and the resulting use. Authoriza­
be paid into the Treasury of the United mission, as appropriate. The basic for-
States as miScellaneous receipts. Other- mat shall be ENG Form 1'121, Depart- tlons continue in effect until they anto­
wise the costs of the preparation and ment of the Army Permit {Appendix A). matlcally expire or are modified, sus-

b ti f ..... EIS b pended, or revoked. 
distri u ·on o i,ue itself shall e (2) While the general conditions in- "(b) Structure$. Authorizations for the 
borne by the Federal Government. In eluded in ENG Form 1721 are normally 
those cases when the determination has e."dstence a! a structure or other activity applicable to all permits, some may not of"permnnen .. n tur ally~ 
been made that an EIS will b"e required,· .. " a e are usu .1.or an apply to certain authorizations Ce."., indefinit dur tio with · ti . the Distri·ct Engm· eer shall cons1"der in- " e a n no expira on after-the-fact situations where work fs d t cl.ft.. ..,. h t 
Vl·ting -nublic comments as to gpecific a e "-""'· .c.owever, w ere a emporary ., completed, or situations in which the struct fs uth rized h est factors of concern which should be ad- ure a o • orw erer ora-permittee is a. Federal n=ncy) and tttn~ tlon of n .....,,t,,,....a is tem lat d th dressed in the draft ETS. Upon prepara- 0~ ........, ....... ~ •• Y con P e • e 
tion of the draft EIS, a. public notice be deleted by the issuing officer. Special authorization will be a! limited duration 
shall be issued summarizing the faats of conditions applicable to the speclflc with a definite expiration date. Except as 
the case and announcing the availabll- activity w,ill be included in the permit provided in subparagraph Ce>• below. 
ity of the draft EIS. A copy of that as necessary to protect the public in- permits !or the discharge of dredged ma­
notice shall be furnished to a11 recip- terest, terlal in the waters o! the United States 
ients of the draft EIS including CEQ. If Cb> Letters of pennission. In those or for the transportation o! dredged ma­
a public hearing is to be held :Pursuant cases subject to Section 10 of the River terlal f!>r the purpose o! dumping ft in 
to § 325.2Ca) c5>, _the hearing may b~ and Harbor Act of 1899 in which, in tho ocean waters will be o! llmlted duration 
held anytime after completion of the opinlonortheDistrictEngincer, the pro- with a definite expiration date. 
draft EIS. posed work is minor, will not have slg- Cc> Works. Authorizations for con-

e 4> If another _ agency ls the- lead nificnnt impact on environmental values, struction work or other activity will spec-
• and should encounter no opposition, the ify time llmlts :for accompllshlng the 

agency as defined by the CEQ guidelines District Engine!!r may omit the publish- work or activity. The time llmlts wm 
C40 CFR1500.7<b> > theDistrictEngineer· Ing of a. public notice and authorize the spcclfy a date by which the work must be 
will coordinate with that agency to in- work by a. letter or permission. However, started, normally one year from the date 
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of issuance, and a date by which the whether or not circumstances relating to 
work must be completed. The dates will the activity authorized have changed 
be established by the issuing official and since the permit was issued, extended or 
will provide reasonable times based on ;revalidated, and the continuing adequacy 
the scope and nature of the work in- of the permit conditions; any significant 
volved. An authorization for work or objections to the activity authorized by 
other activity will automatically expire the permit which were not earlier con­
if the permittee fails to request an ex- sidered; revisions to applicable statutory 
tension or revalidation. and/or regulatory authorities; and the 

Cd) Extensions of time. Extensions of extent to which modification, suspension, 
time may be gra'nted by the District or other action would adversely affect 
Engineer for authorizations of limited plans, investments and actions the per­
duration, or for the time limitations im- inittee has reasonably made or taken in 
posed for starting or completing the reliance on the permit. Significant in­
.work or activity. The permittee must re- creases in scope of a permitted activity 
quest the extension and explain the basis will be processed a:: new applicatidns for· 
of the request, which 'will be granted permits in accordance with Sec_. 325.2, 
only if the District Eng}neer determines and not as modifications under this 
that an extension is in the general pub- paragraph. 

hearing (or within a reasonable pcl'locl of 
time after issuance Of the notice to tho' 
permittee that the permit has been sus­
pended if no hearing ls requested> , tho 
District Engineer will take action to re­
instate the permit, modify the permit, or 
recommend revocation of the permit in 
accordance with subparaeraph Cd), 
below. " ,, 

(d) .Revocation. Following completion 
of the suspension procedures in subp1m1.­
graph Cc>, above, if revocation of the 
permit is recommended, the District En· 
gineer will prepare a report of the cir­
cumstances and forward it together with 
the record of the suspension procccdines 
to DAEN-CWO-N. The Chief of Engl• 
neers may, prior to deciding whcthe1• 01' 
not to revoke the permit, afford the poi·· 
mittee the opportunity to present any 
additional information not mnde nvnll­
able to the District Engineer at the time 
he made the recommendation to revoke 
the permit including, where approprinte, 
the means by which he intends to campy 
with the terms and conditions of tho per­
mit. The permittee will be advised in 
writing of the final decision. 

lie interest. Requests for extensions will · Cb) Modification. The District Engi­
be processed in accordance with the neer, as a result of revaluation of the cir­
regular procedures of § 325.2, including cumstances and conditions of a permit, 
issuance of a public notice, except that may determine. that protection of the 
such processing is not required where the general public interest requires a modifi­
District Engineer determines that there cation of the terms or conditions of the 
have been no significant changes in the permit. In such cases, the District Engi­
attendant circumstances since the au- neer will hold informal consultations 
thorization was issued and that the work with the permittee to ascertain whether 
is proceeding essentially in accordance . the terms and conditions can be modified' 
with the approved plans and conditions. -by mutual agreement. If a mutual agree- § 325.8 Authority to issue or deny 11\l• 

- thorizations. 
(e) Periodic maintenance. If the au- ment is reached on modification of the 

thorized work includes periodic mainte- terms and conditions of the permit, the (a) General. Except as otherwise pro~ 
nance dredging, an expiration date for Distri.ct Engineer-will give the permittee vided in this .x;egulation, the Secretary of 
the authorization of that maintenance written notice of the modification, which the Army subject to such conditions M 
dredging will be included in the permit. will then become effective on such date he or his authorized representative may 
The expiration date, which in no event as the District Engineer may establish, from time to time impose, has author~ 
is to exceed ten years from the date of which in no event shall be less than ten ized the Chief of Engineers and his nu~ 
issuance of the permit, will be established days from its date of issuance. In the thorlzed representatives to issue or deny 
by the issuing official after his evaluation event a mutual agreement cannot be authorizations for construction or other 
of the proposed method .of dredging and reached by the District Engineer and work in or affecting navigable Natcrs Of 
disposal of the dredged material in ac- the permittee, the District Engineer will the United St-ates pursuant to Sections 
cordance with the requirements of 33 proceed in accordance with subpara- 10 and 14 of the Act of March 3, 1899, nnd 
CFR Parts 320 to 325. In such cases, the graph (c), below, if immediate suspen-· Section 1 of the Act of June 13, 1902. Ho 
District Engineer shall require notifica- sion is warranted. In cases where imme- also has authorized the ·chief of Engl­
tion of the maintenance dredging prior diate suspension is not warranted but the neers and his authorized representatives 
to actual performance ·to insure con- District Engineer determines that the to issue or deny authorizations for t-ho 
tinued compliance with the requirements permit should be modified, he will notify discharge of dredged or fill matel'Jal in 
of the regulation and 33 CFR Parts 320- the permittee of the proposed modifica- waters of the United States pursuant to 
324. If the perinittee desires to continue tion and reasons therefor, and that he Section 404 of the Federal Wate1• Pol­
maintenance dredging beyond the expi- may request a hearing. The modification lution Control Act Amendments ot 1072 
ration date, he must request a revalida- will become effective on the date set by or for the transportation of dredged ma­
tion of that portion of his permit which the District Engineer which shall be at terial for "the purpose of dumping it into 
authorized the maintenance dredging. least ten days after receipt of the notice ocean waters pursuant to Section 103 of 
The request must be made to the District unless a hearing is requested within that the Marine Protection, Research nnd 
Engineer six months prior to the expi- period. If tlie permittee fails or refuses Sanctuaries Act of 1972, as amended. The 
ration date, and include full description to comply with the modification, the Dis- authority to issue or deny permits pur­
of the proposed methods of dredging and trict Engineer will proceed in accord- suant to Section 9 of the River and Har­
disposal of dredged materials. The Dis- ance with 33 CFR Part 326. bor Act of March 3, 1899 has not been 
trict Engineer will proe(!Ss the request (c) Suspension. -The District Engineer delegated to the Chief of Engineers or 
for revalidation in accQrda,nce with the 'lllaY suspend a permit after preparing a his authorized representatives. 
standard procedures including the issu- · written determination and :finding that Cb) District Engineer's autltorlty. Dls­
ance of a public notice describing the au- immediate suspension would be in the trict Engineers are authorized to issue 
thorized work to be maintained and the general public interest. The District En- . in accordance with this regulation pcr­
proposed methods of maintenance. gineer will notify the permittee in writ- mits and letters of permission which m·e 

ing by the most expeditious means avail- subject to such special conditions as are 
able that the permit has been su$pended necessary to protect the public intel'est in 
with the reasons therefor, and order the th~ waters of the"United States or occnn 
permittee to stop all previously author- waters pursuant to Sections 10 and 14 of 
ized activities. The permittee will also the River and Harbor Act of March 3, 
be advised that following this suspension 1899; Section l of the River and Harbor 
.a deciSion will be made to either rein- Act of June 13, 1902; Section 404 of the 
state, modify, or revoke the permit, and Federal Water Pollution Control Act 
that he may request a hearing within 10 Amendments of 1972; and Section 103 of 
days of-receipt of notice of the suspen- the Marine Protection, Research and 
sion to present information in this mat- Sanctuaries Act of 1972, as amended, in 
ter. If a hearing is requested the proce- all cases in which there are no known 
dures prescribed in 33 CFR 327 will be substantive· objections to the proposed 
followed. After the completion of the work or activity or in which objections 

§ 325.7 l\Iodification, suspension or rev· 
ocntion of nuthorizntions. 

(a) General. The District Engineer 
may Teevaluate the circumstance and 
conditions of a permit either on his own 
motion or as the result of periodic prog­
ress Inspection, and initiate -action to 
modify, suspend, or revoke a permit as 
may be made necessary by considerations 
of the general public interest. Among the 
factors to be considered are the extent of 
the permittee's compliance with the 
terms and conditions of the permit; 
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have been resolved to the satisfaction of 
the District. Ellgmeer. Unless otherwise 
precluded by-this regulation, District En.,. 
gineers may issue ,permits over an un­
resolved objection of another Federal 

_agency if that agency indicates to the' 
District Engineer that it does not desire 
to refer the application :to a ·higher level 
of authority for review. It is esseritial to 
the legality of a })ermit that it contain 

-- the-naine of the District Engineer as the 
issuing officer. However, the permit need 

:. not be signed by the District.Engineer, in 
Person; but may be signed for and in be­
half of him by whoever he designates. 
District Engineers ·shall deny permits 
-when required State or local authoriza­
tion· and/ or certification has been denied 
or when a ·state has "objected to a re­
quired certification of compliance with 
its coastal zone· management program 
and -the Secretary of Commerce has not 
reviewed the action and reached a con-

- trary :finding: A District Engineer may 
_ also deny any permit if he determines 

that the proposed -activity is not in the 
public interest provided the referral re­
quirements of § 325.8-(d) below are not 
applicable. In such -cases the Findings 
of Fact should be in the ·general format 
required for reports under Sec. 325.11 and 

_ _ must conclusively justify a· denial de­
cisio:i:1. All other permit applications in-: 
eluding those eases in § 325.7 <c> and (d) 
below will be referred to Division Engi­
neers. District Engineers are also au­
thorized to add, modify, or delete special 
conditions in permits, except for those 
conditions which have been imposed by 
higher authority, and to suspend permits 
according to the procedures of§ 325.7<c>: 

Cc> Division Engineer's authority. Di­
vision Engineers will review, attempt to 
resolve outstanding matters, and evalu­
ate all permit applications referred by 
District Engineers. Division Engineers 
may authorize the issuance or denial of 
permits pursuant to Sections 10 and 14 
of the River and Harbor Act of March 
3, 1899; Section 1<\of the River Harbor 
Act of June 13, 1902, Section 404 of the 
Federal Water Pollution Control Act 
Amendments of 1972; and Section 103 
of the Marine Protection, Research and 
Sanctuaries Act of 1972,. as amended; 
and the inclusion of conditions to those 
permits as niay be necessary to protect 
the public interest in waters of the 
United States or ocean waters in accord­
ance with the policies cited in this regu­
lation. Except· as provided in subpara­
graph Cd>, below, if the Division Engi-

.. neer determines that issuance of a per­
mit with or without conditions is in the 
public interest, but there is continuing 
objection to-the -issuance of the permit 
by another Federal agency, he shall ad­
Vise the regional representative of that 
Federal agency of his intent to issue the 
permit. The Division Engineer shall not 
proceed with the issuance of a permit if, 
within 15 days after the date of this no­
tice of intent to issue a permit, an au­

-thorized representative of that Federal 
agency indicates to the Division Engineer 
in Writing that 4e wishes to bring his 
concerns to the Departmental level and 
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has Departmental concurrence to do so. Engineers employees ·will be instructed to 
In such cases, the proposed permit will observe and rep0rt all activities in waters 
be forwarded to higher authority for res- o! the United States which would require 
olution. Thereafter, a. permit will be is- permits. The assistance of members of 
sued only pursuant to and in accordance the public and personnel or other inter­
with instructions from such higher au- csted Federal, State and local agencies 
thority. Every eliort should be made to to observe and report such activities will 
resolve dl!Ierences at the Division Engl- be encouraged. To !acllltate this surveil­
neer level before referring the matttr to lance, the District Engineer will, in ap- , 
higher authority. propriate cases, require a copy of ENG 

Cd> Referral to t1Le Chief of E11gineers. Form 4336 to be posted conspicuously at 
Division Enginees will refer to the Chief the site o! authorized activities and will 
or Engineers the following cases: make available to .all interested persons 

CU When it j.s proposed to Issue n per- information on the scope of authorized 
mit and there arc unresolved objections activities and the conditions prescnoed 
from another Federal agency which must in the authorizations. Furthermore,._sig­
be handled undor special procedures nlflcant actions taken under § 325.7 will 
specified _in statutes or Memoranda o! be brought to the attention of those Fed­
Understanding which thereby preclude cral, State and local agencies and other 
final resolution by the Division Engineer- . persons who express particular interest 

C2> When the recommended decision in the affected activity. Surveillance in 
is contrary to the stated position or the ocean waters will be accomplished Jlti­
Govemor of the State in which the work mar!ly by the Coast Guard pursuant to 
is to be performed; section 107(c) or the Marine Protection, 

(3) When there ls substantial doubt Research and Sanctuaries Act of 1972, as -
as to authority, law, regulations, or poll- amended. 
cies applicable to .the proposed activlty; Cd> Inspection expenses. The expenses 

C4> When the Chief of Engineers re- incurred in connection wi);h the inspec­
quests the case be forwarded ror deci- tion or permitted activity in waters of 
sion; the United States normally will. be paid 

(5) When the proposed actlvlty would by the Federal Government in accordance 
affect the basellns used for determlnn- vrllli the provisions of section 6 of the 
tion of the limits of the territorial sea. River and Harbor Act of 3 March 1905 
and ~ , ' (33 U.S.C. 417) unless daily supervision 

CG> when Section 9 of the River and or other unusual eJ.-penses are involved, · 
Harbor Act of 1899 authority Js involved In such unusual cases. and after approval 

• by the Dh-1slon Engineer, the pennittee 
§ 325.9 Supcn·ision nnd enforcement. will be required to bear the expense of 

Ca> Inspection and monitoring. Dis- inspections in accordance with the con­
trict Engineers wlll assure that author- cUtions or his permit: however, the per­
ized activities arc conducted nnd ex- mlttee v.1ll not be required or permitted 
ecuted in conformance wllli approved to pay the United States inspect-Or either 
plans and other conditions or the per- dlrecUy or through theDistrictEngineer. 
mits. ApproprJate inspections should be The inspector will be paid on regular pay­
made on timely occasions during per- rolls •or service vouchers. The District 
f f th tivity Engineer will collect the cost from the ormance 0 e ac and approprJate permittee in accordance wi"th the fol-
notices and instructions given permlttees lowing: 
to insure that they do not depart from Cl> At the end of each month the 
'the approved plans. Revaluation of per- amount chargeable "or the cost of m· _ 
mits to assure compliance with its pur- • ... 
poses and conditions will be carrled out specUon pertalning to the permit will be 

id d in § collected from the permittee and will be 
as prov e 325.'7. If U1ere are ap- taken up on the statement ci! account­
proved material departures from ths au- ablllty nnd deposited in a. designated 
thorized plans, the DlstrJct Engineer v.1ll depository to the credit of the Treasurer 
i-equire the permittce to !umlsh cor- or the United States, on account of re­
rected plans showing the activity as ac- lmbursement of the appropriation from 
tually performed. 

<b> Non-complia1lce. Where the Dis- which the ru.-penses or the inspection were 
trict Engineer determines that there P~gi u the District Enimeer considers 
bas been non-compliance with the terms such a procedure necessary to insure the 
or conditions of a permit, he should United states against loss through pos­
first contact tlle permittee and attempt slble failure or the permittee to supply 
to resolve the problem. I! a mutually the necessary funds in accordance with 
agreeable resolution cannot be reached, subparagraph (1), above. he may require 
a written d~mand !or compliance will bs the permittee to keep on deposit with· 
made. If the permittee '~llls not agreed the District Engineer at all times an 
to comply within 5 days of receipt o! the amount equal to the estimated cost of 
demand, the District Engineer will issue inspection and supervision for the en­
an immediately effective notice or sus- suing month, such deposit preferably 
pension in accordance with § 325.'7<c> being in the form of a certified check. 
and consider inltlatlon of appropriate payable to the order of Treasurer of the 
legal action. United states. Certified checks so 

Cc> Surveilla11ce. For purposes or In- deposited will be carried in a special 
spectlon of permitted actlvlties and tor deposit account (guaranty !or inspection 
surveillance of the wat.ers of the United C.'\.1lenses> and up0n completion of the 
States for enforcement o! the permit au- work under the permit; the funds. will. be 
thorities the District Engineer will use returned to the permittee provided he has 
all means at his disposal. All Corps or paid the actual cost or inspection. 

FEDERJl.L REGISTER, VOL. 42, NO. 138-TUESD~Y, JULY 19, 1977 



37156 RULES AND REGULATIONS 

(3) On completion of work under a (f) Views of State and local author!- 1s hereby authorized by tho Sccrettwy ot tho 
permit, and the payment- of expenses by ties. Army: to -------------------------'"------
the permittee without protest, the ac- Cg) Views of District Engineer con-
collllt v1ill be closed, and outstanding cerning probable effect of the proposed :=::=::::::::::::::::::::::::::::::::: deposits returned to the permittee. If the work on: _____ :. ______________ _: ___________________ _ 
account is protested bY the permittee, it (1) Navigation, present and ,prospec-
will be referred to the Division Engineer tive. 
for approval before it is closed and before (2) Harbor lines, if established. 
any deposits are returned to the permit- (3) Flood.heights, drift and flood dam-
tee. age protection. 

(e) Bonds. If the permJ.tted activity in- (4) Beach erosion or accretion. 
eludes restoration of the waterway to its (5) Fish and Wildlife: 
original condition, or if the issuing official (6) Water Quality. 
has reason to consider that the permit- <7> Aesthetici .. 
tee might be prevented -from completing (8) Historic values. 
work which is necessary to protect the (9) .Recreation. 
public interest in the waterway, he may (10) Economy. 
require .the permittee to post a bond of Cll) Water supply. 
sufficient amount to indemnify the gov- (12) Energy needs. 
ernment against any loss as a result of U3) Land use_classificationandcoast-
corrective action it might take. al zone management plans. 

(Here describe tho proposed structuro or no• 
tlvity, and its intended use. In the caso ot nn 
applic~tlon for a fill permit, doscr1bo tho 
structures, it any proposed to bo oroatod 
on tho fill. In the case ot an application tor 
the discharge or dredged or fill mator1a11nto 
waters of the United States or the transport11• 
tlon for discharge in ocean vmters or dred{!t'd 
material, describe thG type and quantity or 
material to bo disch11rged.) 

in----------------------------------~--• 

§ 325.10 Publicity. · Ch) Other pertinent remarks, such as: 
{1) Extent of public and private need. ----------------------------------------

The District Engineer will establish . (2) A'ppropriate altern·ati:ves. (Here to be named the ocei:m, river, harbor, 
· to t or waterway concerned.) - and maintain .a program assure tha ('3) Extent and permanence of benefi-

. _potential applicants for permits are in- cial and/or detrimental effects. at ---------------------------------------
formed of the requirements of this regu- (4) Probable impact in relation to cu- ----------------------------------------­
latlon and of the steps required to ob- mulative effects created by other activi- ::::::=::::::::::=:=::::::::::::::::::: 
tain permits for actteivities in navigatbhle ties. ----------------------------------------­
waters or ocean wa rs. Whenever _ e (i) A copy of the environmental as- -----------------------------------------­
District Engineer becomes aware of plans sessment or the Environmental Impact ------------------------------------------

. being developed by either private or pub- . statement. If an EIS is pr~pared, a (Here to be named the nearest well-known 
lie entitles who might require permits suinmary of comments received on the locality-preferably a town or city-and tho 
in order to implement the plans, he· will final EIS together with the District En- • distance in miles and tenths from somo 
advise the potential applicant in writing gineer's response to those comments. definite point In the same, stating whothor 
of the statutory requirements and the (') dis . f nf .h. with _above or below or giving direction by polnt.!l 

J A cuss1on o co onn1v.Y. o! compass ) 
provisions Qf this regulation. Similarly the guidelines published for the dis- · 
when the District Engineer is aware of charge of dredged or fill material in in accordance with tho plans and drawings 
changes in COJ:'.PS of Engineers regulatory aters .of the United St tes c40 CFR Part attached hereto which are Incorporated in 
j lsdi t• h will · iat w . a . and made a part of this pormlt (on drawings; ur c 10.n. e ISSUe appropr e _230) or the dumpmg of dredged materiil.l give file number or other definite tdentlflct\• 
public notices. in ocean waters (40 PFR Parts 220 to t1on marks). Subject to tho following condl-
§ 325.11 Reports. 229), as applicable. tlons: 

(k) conclusions.· I. Genernl conditions: (a) Thnt nll nctlvl· 
The report of a District Engineer on an . . . ties identified and authorized herein shnll be 

application for a permit requiring action (1) Recommendations mcluding any consistent with the terms nnd conditions or 
by the Division Engineer or by the Chief proposed special conditions. this permit; and that any notlvltlcs not 
of Engineers will be in a letter form with APPENDIX A-PER= Foam: speclflcally identlfled and authorized horoln 
the application and all pertinent com- shall constitute a violation or tho torms nnct 
ments, records, photographs, maps, and Application No. ------------------------- conditions or this permit which may ret:ittlt 
studies including the final Environmen- Name of Applicant -------------------- In the modtflcation, susponslon or revocntlon 

Effective Date ----------------------------- or this permit, in whole or in ptirt, ns set 
tal Impact Statement if prepared, as in- Expiration Date (If applicable) ------------ forth more speclflc!ll!Y In General ComU• 
closures. The inclosures for all cases re- DEPARTllrENT oF THE ARMY tions J or li: hereto, and in the institution 
ferred to the Chief of Engineers will be or such legal proceedings as the United St1:1tcs 
in duplicate. If an EIS has been pre- Permit Government may consider approprl!\to, 
pared, the report shall not be forwarded Referring to written request dated -------- whether or not this permit has boon provi• 
until eXPiration of the 30-day comment for a permit to: ously modified, suspended or revol:od in 

l d f 11 win f th fin EIS whole or In part. 
per o o o g filing o e al ( ) Perform work 1n or a.irecting navi- (b) That all nctivltics authorized herein 
and shall address any comments· Te- gable waters of the United States, upon the sh!lll, it they involve, during their constrtto• 
ceived on the final EIS. The tolloWi:ng recommendation of the Chief of Engineers, tion or operation, any discharge or pollutnnts 
items will be included or discussed in the pursuant to Section 10 of the Rivers and into waters of tho United stntcs or oconn 
report: - • Harbors Act of March 3, -1899 (33 U.S.C. waters, be at all times consistent with np· 

(a) Name of applicant. 403): pllcable water quality standards, emuont 
Cb) Location, character and purpose ( ) Discharge dredged or fill material in- limitations and standards or porrormnnco, 

f d t . •ty in 1 din d · to waters of the United states upon the ls- prohibitions, pretreatment standards 11ncl 
O propose ac lVl • C U g a escrip- suance of a permit from the Secretary of management practices cstabllsl1ed pursttnnt 
tion of any wetlands involved. the Army acting through the Chief of En- to the Federal' water Pollution Control Act 

(c) Applicable statutory authorities gtneers pursuant t9 Section 404 of the Fed- of 1972 (PUb. L. 92-500; 86 stat. 816), tho 
and administrative determinations con- era.l water Pollution Control Act (86 Stat. Marino Protection, Research and Sanctuaries 

. fettlng Col'.Ps of Engineers regulatory 816, Pub. L. 92-500): Act or 1972 (Pub. L. 92-532, -86 Stat. 1062), 
jurisdiction. ( ) · Transport dredged material :t,or the or pursuant to oppllc!lble Stnte and lOO!ll 

(d) Other Federal, State, p.nd local au- purpose of dumping It into ocean waters upon law. • 
thorlzations obtained qr required and the Issuance of a permit :rrom the Secretary (c) That when the activity nttthorh:od 

of the Army acting through the Chief o! En- herein involves a d!Sohnrgo during its con-
pending. gineers pursuant to Section 103 of the l\Iarlne structlon or operation, of any pollutant (in• 

Ce) Date of public notice and public Protection, Research and Sanctuaries Act o! eluding dredged or 1111 material), into \•miors 
hearings, if held, and summary of ob- 1972 (86 stat. 1052; Pub. L. 92-532): -------- of tho United States, the authorized activity 
jectlons offered with comments of the ----------------------------------------- shall, if applicable water quality standnrdS 
District Engineer thereon. The comments are revised or modified during tho terlll of 
should eXPlain the objections and not (iier-;,-~;ct;-tb.;:;;~-~;~;~~d~dctte·;;~-;iib.e this permit, be modtfled, it necessary, to 
merely refer to inclosed letters. permlttee.) conform with such rev!Sed or modiflod Wl\tC!r 
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quality standards within 6 months of the 
effective date of any revision or modlflcation 
of .water quality standards, or as directed by 
an implementation plan contained in such 
revised or modified standards, or within such 
longer period of time as the District En· 
gineer, in consultation with the Regional 
Administrator of the Environmental Pro"' 

'- tection Agency, may determine to be reason­
able under the circumstances. 

(d) That the discharge will not destroy a 
threatened or endangered species as identified 
under the Endangered Species Act, or en­
danger the critical habitat of such species. 

(e) Thai: the permittee agrees to make 
every reasonable effort to prosecute the con­
struction or operation of the work authorized 
herein in a manner so as to m1nlmlze any 
adverse impact on fish, wildlife, and natural 
environmental values. 

(f) That the permittee agrees that it will 
prosecute the construction or work author­
ized herein in a manner so as to m1nim1ze 
any degradation of water qua:llty. 

(g) . That the permittee shall permit the 
District Engineer or his authorized repre.­
sentative (s) or designee(s) to make periodic 
inspections at any time deemed necessary 
in order t-0 assure· that the activity being per~ 
formed under authority of this permit is in 
accordance with the terms and conditions 
prescribed herein. 

{h) That the permittee shall maintain the 
structure or work authorized herein in good 
condition and in accordance with the plans 
and drawings attached hereto. 

(i) That this permit does not convey any 
property rights, either in real estate or ma­
terial, or_ any exclusive privileges; and that 
it does not authorize any injury to property 
or invasion of rights or any infringement or 
Federal, State, or local laws or regulations 
nor does it obviate the requirement to ob­
tain State or local assent required ·by law 
!or the activity authorized herein. 

(j) That this permit may be summarily 
suspended, in whole or in part, upon a .find· 
ing by the District Engineer that immediate 
suspension of the activity authorized herein 
would be in the general public interest. Such 
suspension sha:ll be effective upon receipt by 
the permittee of a written notice thereof 
which shall indicate (1) the extent of the 
suspensfori, (2) the reasons for this action, 
and (3) any corrective or preventative meas­
ures to be taken by the permittee which are 
deemed necessary by the District Enginee"r 
~ abate. imminent hazards to the general 
public interest. The permittee sha:ll take lm· 

. mediate action to comply with the provisions 
of this notice. Within ten days following re­
ceipt of this notice of suspension, the per­
mittee may request a hearing in order to 
present information relevent to a decision liS 
to whether. his_ permit should be reinstated, 
modified or revoked. U- a hearlng is re­
.quested, it sha:ll be co~ducted pursuant to· 
procedures prescribed by the phie! of Engi­
neers. After completion of the hearing, or 
Within· a reasonable time after issuance of 
the suspension notice to the permittee if 
no hearing is requested, the permit will 
either be reinstated, modlfled or revoked. 

(k) That this permit may be either modi· 
:fled, suspended or revoked in whole or in 
part if the Secretary or the Army or his au­
thorized representative determines that there 
has been· a violation of any of the terms or 
conditions or this permit or that such BC• 
tlon would otherwise be in the public inter• 
est. Any such modification, suspension, or 
revocation shall become effective 30 days af­
ter receipt by the permittee of written not!ce 
of ,such action which shall specify the !acts 
or conduct warranting same unless (1) with-

. !Ji the 30-day period the permlttee ls able 
to sa.tisfactorily demonstrate that (s.) tho 
alleged 'Violation of the terms and the con-:. 

( 
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ditions of this permit did not, in !net, occur 
or {b) the alleged violation was accldcntal, 
and the permitteo hns been operating in 
compliance with tho terms and conditions of 
the permit and ls able to provldo satisfac­
tory assurances that !uturo operaUons shll11 
be in !ull compilnnce with tho terms and 
conc'utlons or this permit: or (2) wlthin tho 
aforesaid 30-day period, tho pcrmlttee re­
quests that a publlc hearing bo held to pre­
sent oral and written evidence concerning 
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shall bo recorded along with the deed with 
tho Register o! Deeds or other appropriate 
omcJnt. 

IL Special Conditions: Here list conditions 
relatlDg specl.flcally to the proposed structure 
or work authorized by th15 permit. The fol­
lowing SIM!Clal Conditions wlll be applicable 
v;hcn appropriate: 
Structure/I In or Affectfllg Navigable WateT/f 

of the Unfted. States 

the proposed modlficatlon, SU!lPCnslon or {a) That this permit does not authorize 
revocation. The conduct of this hearing and tho intcrlcrcnce with any existing or pro­
the procedures for making a 1lnnl dec!Slon ixr...ed Fetlcral project and that the permlttee 
either to modl!y, suspend or revoke this shnll no!; be entitled to compensation for 
permit in whole or In part shnll bo pursuant dtunngo or injury to the structures or work 
to procedures prescribed by tho Chlef of authorized herein which may be caused by 
Engineers. or re:nilt from ex!stlng ·or future operations 

(1) That in issuing this permit, the Gov- underb:lkcn by tho United States in the pub­
ernment has relled on tho information and Uc intcrc:;t. 
dtlta which tho permittec hns provided in (b) Thn.t no attempt; shall be made by the 
connection with his permit application. I1', pcrmlttee to prc..-ent the full and free use by 
subsequent to the issuance or th1s permit, tho public of all navigable waters at or ad­
such iil!onnatlon and data prove to bo fnJJ;e, jncent to the activity authorized by this per-
incomplete or inaccurate, th!S permit may mlt. • 
bo modlfied, suspended or revoked, in whole {c) That !!the display o!llghts and signals 
or in part, and/or the Government may, In on any ntructure or work authorized herein 
addition, institute approprlato legal proceed- ls not othcrwi!:e providec\ !or by law. such 
ings. , • lights and slgnnls as may be prescribed by 

(m) That any modlficatlon, suspension, or tho United States Coast Guard shall be in­
revocation of this permit shall not bo tho stalled. and malntnlned by and at the ex:­
basls for any claim !or damages against tho penso or tho p:mnlttee. 
United States. (d) That tho permlttee. upon receipt o! a 

(n) That tho permittee shnU notify the notice of revocation of this permit or upon 
District Engineer at what time the nctlvlty Its expiration before completion o! the au­
authorlzed herein wlll bo commenced, as thorlzcii structure or work, shall, without e:s:­
:!ar in advance of the time o! commencement pell!lo to the United States and in such time 
as the District Engineer may specl!y, and of and mnnner as the Secretary or the Army or 
any suspension or work, if !or a period of hls authorized representative may direct. re.­
more than ono week, resumption or work ntoro the waterway to its former conditions. 
and its completion. I! the permitteo !alls to comply with the 

(o) That if tho activity authorized heroin dlrect!on or the Secretary o! the Army or his 
is not started on or before --------- day of nuthorlzed representative, the secretary or 
----------• 19-, (one year from the dD.to of hl!l de:;lgnee may restore the waterway to its 

. issuance of this permit unless otherwlsc spe- former condition, by contract or otherwise, 
clfied) and is not completed on or before and recover the cost thereo! from the per-
------------ dD.y of ----------• 19-, (three mlttee. 
years !onn tho date o! issuance or th1s per- (c) Structures for Small Boats: That per­
mit unless otherwieo spccl1led) this per- mitteo hereby recognizes the possibility that 
mit, if not previously revoked or speclflcally the structure permitted hereln may be sub­
extended, shall automatically expire. ject to druna"O by wave wash from passin"' 

(p) That this permit does not authorize -'V~. The ~ance o! this permit does not 
or approve the construction or particular relieve tho permitteo from takin" au proper 
structures, the authorization or approval of steps to insure the integrity or the structure 
which may require authorization by tho Con• permitted. herein and tho safety or boats 
gress or other agencies o! the Federal Gov• moored thereto from damage by wave wash 
ernment. and the permittee shall not hold the United 

{q) That if a':ld when tho permittce de- states liable for any such damage. 
sires to abandon tho activity authorized 
herein, unless such abandonment is part of a Maintenance Dredging 
transfer procedure by which tho pormitteo ls (a) That when the work authorized herein 
transferring his Interests herein to a third Incl d erlodl matnt 
Party pursuant to Gnnft-• CondiUon S u es P c enancc dredging, it 

~ .,.... may be performed under this permit !or--
hereof, he must restore tho area to a condl- years from the dD.te o! l.ssuance o! this permit 
tion satisfactory to the District Engineer. (ten years unless otherwise indicated); -

(r) That if tho recording or this permit (b) That tho permittee will advisa the Dis-
ls possible under nppUcablo Stnto or locnl trlct Engineer in writing at least two weeks 
law, tho pennittee shall tnke such action before he intends to undertake any main­
as may be necessary to record this permit tenance dredging. 
wlth tho Register of Deeds or other appro-
priate omcial charged with the rezponslblllty DL,"C11C1Tge:s of Dredged or Fill Material Into 
!or maintaining records of title to and Inter- Waters of the Un!tecL States 
ests in real property. 

(s) That there shall bo no unreasonable 
interference with navigation by the existence 
or use ot the activlty authorlzed herein. 

(t) That this permit may not 1>0 trans­
ferred to a third party without prlor written 
notice to tho District Engineer, elther by tho 
transferee's written agreement to comply 
with all terms and conditions of this permit 
or by the transferee subscribing to this per­
mit in the space provided below and thereby 
agreeing to comply with nll terms and condi­
tions or th1ll permit. In addition, if tho pcr­
mittee transfers tho intcre6ta authorized 
herein by conveyance or reolty, tho deed llha1l 
re!erenco th1ll permit and the terms and 
condltions speclfied herein and th15 permit 

(a) That the discharge wlll be carried out 
in conformity with tho goals and obJectlves 
of tho EPA Guidelines established pursuant 
to Section 404(b) or the FWPCA and pub· 
llshed in 40 CPR 230; 

(b) That the discharge wlll consist o! suit­
able material free from toxic pollutants in 
other than trace quantities; 

(c) That tho tll1 created by the discharge 
Will bo properly maintained to prevent: ero­
sion and other non-polnt sources o:r pollu­
~on; and · 

(d) That the discharge wlll not occur in a. 
component o! the National Wild and Scenic 
River" System or in a component o! a State 
wild and scenic river system. 
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Dumping of Dredged, ll!aterial Into 
Ocean Waters 

(a) That the dumping will be carried-out 
in conformity with the goals, objectives, and 
requirements of the EPA criteria established 
pursuant to Section 102 of the Marine Pro­
tection, Research and Sanctuarles Act or 
1972, published in 40 CFR 220-228. 

(b) That the permittee shall place a copy 
of this permit in a conspicuous place in the 
vessel to be used !or the transportation and/ 
or dumping of the dredged material as au­
thorized herein. 

This permit shall become effective on the 
date of the District Engineer's signature. 

Permittee hereby accepts and agrees to 
comply with the terms and conditions o! 
this permit. · 

(Permlttee) 

(Date) 
By authority of the Secretary of the Army: 

------------------------(District Engineer) 

(Date) 
Transferee hereby agrees to comply with 

the terms and condi~lons of this permit. 

(Transferee) 

------------------------,(Date) 

APPENDIX B-l\!EMORANDUM OF UNDERSTAND• 
ING BETWEEN THE SECRETARY OF TUE INTE• 
RIOR AND TUE SECRETARY OF THE .ARMY • 

In recognition of the responsibilities of 
the Secretary of the Army under sections 10 
and 13 of the Act of March 3, 1899 (33 U.S.C. 
403 and 407), relating to the control of dredg­
ing, filling, and excavation in the navigable 
waters of tho United States, and the con­
trol of refuse in such waters, and the inter­
relationship of those responslblllt!es with 
the responsibilities of the Secretary o! the 
Interior under the Federal Water Pollution 
Control Act, as amended (33 u.s.c. 466 et 
seq.), the Fish and Wildlife Coordination 
Act, as amended (16 ·u.s.c. 661-666c), and 
the Fish and Wildlife Act of 1956, as amended 
(16 U.S.C. 742a et seq.), relating to the con­
trol and prevention of water pollution 1n 
such waters and the conservation of the Na­
tion's natural resources and related environ­
ment, including fish and wildlife and recre­
ational values therein; in recognition of -0ur 
joint responsib111tles under Executive Order 
No. 112BB to improve water quality through 
the prevention, control, and abatement of 
water pollution from Federal and federally 
licensed activities; and in' recognition of 
other provisions of lavr and pollcy, we, the 
two Secretaries, adopt the following policies 
and procedures: 

POLICIES 

1. It is the policy of the two Secretaries 
that there shall be full coordination and 
cooperation between their respective Depart­
ments on the above :responsib111ties at all or­
ganizational levels, and it ls their view that 
maximum efforts in the discharge of 'those 
responsibilities, including the resolution of 
differing views, must be undertaken at the 
earliest practicable time and at the field or­
ganizational unit most directly concerned. 
Accordingly, District Engineers of the U.S. 
Army Corps of Engineers shall coordinate 
with the Regional Directors of the Secretary 
of the Interior on fish and wildlife, recrea­
tion, and pollution problems associated with 
dredging, filling, and excavation operations 
to be conducted under permits issued under 
tho 1899 Act in the navigable waters of the 
United States, and they shall avail them­
selves of the technical advice and assistance 
which such Directors may provide. 
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2. The Secretary of the Army will seek the 
advice and counsel of the Secretary of the 
:Interior <>n difficult cases. If the Secretary 
of the Interior advises that proposed opera­
tions will unreasonably impair natural re­
sources or the related environment, including 
the fish and wildlife and recreational values 
thereof, or will reduce the quality of such 
-waters in violation of applicable water qual­
ity standards, the Secretary. of the Army 
in acting on the request !or a permit will 
carefully evaluate the advantages and bene­
fits of the operations 1n relation to the re­
sultant loss or damage, including all data 
presented by the Secretary of the Interior, 
and will either deny the permit or include 
such conditions in the permit as he deter­
mines to be in the public interest, including 
provisions that will assure- compliance with 
water quality standards established in ac­
cordancewl.th law. 

PROCEDURES FOR CARRYlliG OUT THESE POLICIES 

- ,1. Upon receipt of an application for a 
permit !or dredging, filling, excavation, or 
other related work in navigable waters of the 
United States, the District Engineers shall 
_send notices t.ll-all interested parties, includ­
ing the appropriate Regional Directors of the 
Federal Water Pollution Control Administra­
tion, the United States Fish and Wildlife 
Service, and the National Park Service of the 
Department of the Interior,' and the appro­
priate State conservation, resources, and, 

-water pollution agencies. 
2. Such Regional Directors of the Secretary 

of the Interior shall immediately make :,uch 
studies and investigations as they deem nec­
essary or desirable, consult with the appro­
priate State agencies, and advise the District 
Engineers whether the work proposed by the 
permit applicant, including the deposit of 
any material in or near the navigable waters 
of the United States, wm reduce the quality 
of such waters 1n violation of applicable 
water quality standards or unreasonably im­
pair natural resources or the related environ­
ment. 

3. The District Engineer will hold public 
hearings on permit applications whenever 
response to a public notice indicates that 
hearings are desirable to afford all interested 
parties full opportunity to be heard on ob­
_jectlons raised. 

4. The District Engineer, in deciding 
whether a permit should be issued, shall 
weigh all relevant factors in reaching his de­
cision. In any case where Directors of the 
Secretary of the Interior advise the District 
Engineers that proposed work wlll impair 
the water quality in violation of applicable 
water quality standards or unreasonably im­
pair the natural resources or the· related en­
vironment, he shall, within the limits of his 
responslblllty, encourage the applicant to 
take steps that will resolve the objections to 
the work. Falling 1n this respect, the District 
Engineer -shall forward the case for the <' 'n­
slderatlon of the Chief of Engineers and the 
appropriate Regional Director of the Secre­
tary of the Interior shall submit bis views 
and recommendations to his agency's Wash­
ington Headquarters. 

5. The Chief of Engineers shall refer 'to the 
Under Secretary of the Interior all those 
cases referred to him contailling unresolved 
substantive differences of views and he shall 
include his analysis thereof, for the purpose 
of obtaining the Department of Interior's 
comments prior to final determination o! the 
issues. 

6. In ·those cases where the Chief of En­
. gineers and the Under Secretary are unable 
to resolve the remaining issues, the cases 
will be referred to the Secretary of the Army 
!or decision in consultation with the Secre-

- tary of the Interior. 

7. If in the course or operations within this 
understanding, either Secretary flnd!f its· 
terms in need of mocllflcatlon, ho may notUy 
the. other of the nature of the doslrt·d 
changes. :rn that event the Socrotarles sh!\11 
within 90 days negotiate ·such runondmont 
as is considered desirable or may agrco upon 
termination of this understandinf: nt tho ontl 
of the period. 

Dated: July 13, 1967. 

SrEWART L, UDALL, 
Secretary o/ the Interior. 

Dated: 'July 13, 1067. 

SrANLI:\" Rr:soa, 
lJ_ccrctary o/ tho Army. 

PART 326-ENFORCEMENT 
Sec . 

. 326.1 Purpose. 
326.2 Discovery. 
326.3 Inv(lstigation. 
326.4 Legal Action. 
326.5 Processlnc; After-tho-tnctAppllc11tlo11s, 

Avruoa1TY: 33 u.s.o. 401 et seq.: 33 u.s.o. 
1344; 33 u.s.c. 1413. 

§ 326.1 Purpose. 
This regulation prescribes the polloy, 

practice, and procedures to be followed 
by the Corps of Engineers in connection 
with activities requiring Department of 
the Army permits ·that are performed 
without prior authorization. 
'§ 326.2 Discovery of unnuthorlzcd nc• 

tivily in Progress 

When the District Engineer becomes 
aware of any unauthorized activity whiC'h 
is still in progress, he shall immediately 
issue a cease and desist order to all per­
sons responsible for and/or involved in 
-the performance of the activity. If ap .. 
propriate, the District Engineer may also 
order interim pl'Otective measures to bo 
taken in order to protect the public ill• 
terest. 
§ 326.3 Investigation. 

The District Engineer shall commence 
an immediate investigation of all unatt• 
thorized activities brought to his atton• 
tion to ascertain the facts su1Tounding 
the acUvit.y. In making this investigation, 
the District Engineer shall solicit tho 
views of the Regional Administrator of 
the Environmental Protection Agency, 
the Regional Director of the U.S. Ffah 
and Wildlife Service, and the Regional 
Director of the National Marine Flsherlcs 
Service, and other appropriate Fed01·al, 
State, and local agencies. He shall also 
request the persons involved in tho un­
authorized activity to provide approprl­
ate information on the activity to assbt 
him in his evaluation and in recom· 
mending the course of action to be taken. 
_The District Engineer shall evaluate tho 
information and views developed during 
this investigation in conjunction with 
the appropriate factors and criteria that 
-pertain to the particular unauthorized 
activity as cited in 33 CFR Parts 320, 321, 
322, 3~, and 324, and the guidance con­
tained in § 326.4, below. Following this 
evaluation, the DJstrict Engineer shall 
formulate recommendations as to the np.. 
propriate administrative and/or legal M .. 
tion to be taken. 
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§ 326.4 Legal action. · junction ls appropriate !ollowlng non-
(a) District Engineers shall be guided compliance with n. cease and desist order. 

by the following policies in dete:n:D.ining Information copies of nu letters or re­
whether an unauthoriZed activity Te- ferral shall be forwarded to the Chief of 
quires appropriate legal action: Engineers, A'ITN: DAEN-CCK, and the 

Cl) Criminal action.· Criminal action Chief Pollution Control Section, Land 
is considered appropriate when the facts and Natural Resources Divlslon, Depnrt­
surrounding an unauthorized activity Te- ment of Justice, Washington, D.C. 20530. 
veal the necessity for punitive action Cd) Referral to Office, . Chief. or 
and/or when deterrence of future unau- Engineers. District Engineers. shall prc­
thorized actiyities in the area is consid- pare and forward n. lltigatlon report to 
ered ·essential to the establishment or the Office, Chief of Engineers, A'ITN: 
maintenance of a viable permit program. DAEN-CCK, for all other cases not lden-

(2) Civil action. Civil action is con- tified in subsection (c) in which civil 
sidered appropriate when the prelimi- and/or criminal action ls considered ap­
nary evaluation of the unauthorized ac- propriate, including: 
tivity reveals that m restoration is in Cl) All cases involving significant ques-
the public interest and attempts to se- tions of law or !net; 
cure voluntary restoration have failed C2) All cases involving discharges of 
or ·cm tlie unauthorized activity is ~ dredged or fill material into waters of 
the public interest but must be altered the United Sta~ that nre not inter­
or modified by judicial order because at- state waters or .navigable waters or 
tempts to secure voluntary compliance the United States, or part of a surface 
havi: failed, or (ii~) a civil penalty under tributary gystem to these waters; 
Section 309 of the FWPCA is warranted. ·. C3) All cases involving recommenda­
• Cb) Preparation of case. 1f the District tions for substantial or complete restorn­
Engineer. determines that legal action is tion; 
appropriate, he shall prepare a litiga- C4) All cases involving violations of 
t!on Teport which shnll contain an anaty- Section 9 of the River nnd Harbor Act 
SIS of the data and information obtained of 1899; and 
during his inves.tigation and a recom- (5) All cases involving violations or 
mendation of appropriate civil and crim- the Marine Protection, Research nnd 
inal action. .In those cases where the Sanctuaries Act of 1972. 
a:ia1¥sis o! ~e facts .developed during Ce) 1f the District Engineer refers a 
his mvestigation Cwhen made in con- case to the local U.S. Attorney or if 
junction With the appropriate factors criminal nnd/or civil action is instituted 
and criteria specified in 33 CFR Parts against the responsible pen:on for any 
320, 321, 322, 323, and 324) leads to the unauthorized activity, the District En­
preliminary conclusion that removal of gineer· shall not accept for processing 
the unauthorized activity is in the public any application !or a Department or 
interest, the District Engineer shall also the Army permit until final disposition 
recommend test-Oration of the area to its of the referral action and/or all Judlcinl 
original or comparable condition. · proceedings, including the payment of: 

Cc) Referral to local U.S. Attorney. Ex- all prescribed penalties and fines and/or 
cept as provided in subSection Cd) Dis- completion of all work ordered by the 
trict Engineers are authorized to' refer court. Thereafter, the.District Engineer 
the following cases directly fo the local may accept an application for a permit; 
U.S. Attorney. provided, that with respect to any judl-

- CD All unauthorized structures or cial order requiring partial or total res-
work in or affecting navigable waters of . toration of an area, the District Engl­
the United States that fall e....:clusively ricer, if so ordered by the court, shall 
Within ,the purview of :Section 10 of the supervise this restoration effort and may 
River and Harbor Act of 1899 (see 33 allow the responsible persons to apply 
CFR"Part 322) for which a criminal :fine for a permit for only that portion of 
or penalty under Section 12 of that Act the unauthorized activity !or which rcs­
·c33 use 406) is considered appropriate.. toratlon has not been so ordered. 
- (2) All civil actions involving .small § 326.5. Processing nftcr-thc-fnct nnpli-
unauthorized structures, such .as piers, cntions. 

4
' 

which the District Engineer determines 
are (i) not in i;he public interest and · In those cases in which the District 
therefore must be removed, or (ii) are in Engineer determines that the unau­
the public interest but must be altered or thoriZed activicy does not warrant legal 

...modified by judicial order, because action, the following procedures shall be 
attempts to secure voluntary compliance 'followed. • 
nave failed. Ca) Processing nnd evaluation or np-

c3) All • l ti l>lications for after-the-fact authorlzn-
. vio a ons of Section 301 of the tions for activities under•-•·en ... 1•'-ou .. 
Federal Water Pollution ·Control Act ......,. "· "" " 
Amendments of 1972 C33 USC 1311) in- the required Department of the ArmY 
valving the unauthorized discharge of' permits will in all other respects follow 
dredged or fill material into the waters the standard policies and procedures -of 
of the United States where the District a.3 CFR Parts 320-325. Thus, authorlzn­
Engineer determines, with the ·concur- - t1on may stlll be denied in accordance 
rence of the Regional Administrator, with the policies and-procedures o! those 
that civil and/or criminal action pursu- regulations. • 
ant to Section 309 of the FWPCA is Cb) Where nfter-the-!act authorlza-
appropriate. ~Ion in accordance with this paragraph 

r~r J\11 f hi lS determined to be in the public interest, 
-.:-. :=cases or w ch a-temporary re- the standard permit form for the activ-

stra:mmg order and/or preliminary in- jty will be used, omitting inappropriate 
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conditions, nnd including whatever spe­
cinl conditions the District Engineer may 
deem appropriate to mitigate or prevent 
undesirable effects which may have oc­
curred or might occur. 

Cc> Where after-the--fact authoriza­
tion ls not determined to be in the public 
interest, the notification of the denial of -
the permit will prescriba any eorrective 
actions to be taken in connection with 
the work already accomplished, includ­
ing restoration o! those areas subject to 
denfnl, and establish a reasonable period 
o! time !or the applicant to complete 
such actions. The District Engineer, after 
denial o! the permit, will again consider 
whether civil and/or criminal action is 
appropriate in accordance with § 326.4.. 

Cd> I! the applicant declines to accept 
the propo:::ed permit conditions, or fails 
to take corrective action pres!:rib!!d in 
the notification o! denlal, or if the Dis­
trict Engineer determines, after denying 
the permit application, that legal action 
is appropriate, the matter will be re­
ferred to the Chief o! Engineers, ATTN: 
DAEN-CCK. mth recommendations !or 
appropnnte action. 

Sec. 
327.1 
327.2 
327.3 
327.4 
327.S 
327.G 
327.7 
327.8 
327.9 

PART 327-PUBLIC HEARINGS 

Purpc:a. 
AppJlcabWty. 
De1lnlt.lons.. 
Genernl policies. 
Pre:ildlii:; omcer. 
Legtll adrlzer. 
Reprezentat.lon. 
Conduct o! hearings. 
Filing or transcript o! the public 
hearing. 

327.10 Po~ers o! the presldlng officer_ 
327.11 Public notice. 

AllTBo=: 33 U.S.C. 1344; 33 U.S.C. 1413. 

§ 327.1 Purpose. 

This regulation prescn'bes the policy, 
practice and procedures to be followed 
by the U.S. Army Corps of Engineers in 
the conduct of public hearings conducted 
in the evaluation o! a proposed Depart­
ment o! the Army permit action or Fed­
eral project as defined in § 327.3 below 
Including those held pursuant to Section 
404 o! the Federal Water Pollution Con­
trol Act <FWPCA) (33 U.S.C. 1344) and 
Section 103 o! the Marine Protection, 
Research and Sanctuaries Act CMPRSA>. 
as amended (33 U.S.C. 1413). 
§.327.2 Applicnbility. 

This regulation Is applicable to all 
Divisions and Dlstr!cts respoll51'ble !or 
the conduct or public hearings. 
§ 327.3 Dclinitions. 

Ca> Public hearing means a public pro­
ceeding conducted for the purpose o! ac­
quiring information or evidence which 
wlll be considered in evaluating a pro­
posed Department o! the Army permit 
action. or Federal project. and which af­
fords to the public the opportunity to 
present their views, opinions, and infor­
mation on such permit actions or Federal 
projects. • 

(b) Permit action. as used herein, 
lllerul.S the review o! an application for a 
.Permit pursuant to Section 10 o! the 
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River and Harbor Act of 1899 (33 U.S.C. 
403), Section 404 of the FWPCA _(33 
U.S.C. 134'4) , the Outer Continental 
Shelf Act (43 u.s.c. 1333(f)), and Sec­
tion 103 of the :MPRSA of 1972, as 
amended <33 U.S.C. 1413), or the modi­
fication or revocation of any Depart­
ment of the Army permit. <See 33 CFR 
325.7.) . 

Cc> Federal project means a Corps of 
Engineers project <work or activity of 
any nature for any purpose which is to 
be performed by the Chief of Engineers 
pursuant to Congressional authorwa­
tions> involving the discharge of dredged 
or fill material into waters of the United 
States or the transportation of dredged 
material for the purpose of dumping it 
in ocean waters subject to Section 404 of 
the FWPCA C33 u.s.c. 1344>, or Section 
103 of the :MPRSA, as amended C33 
U.S.C. 1413; and 33 CFR 209.145. <This 
regulation supersedes all references to 
public meetings in 33 CFR 209.145.) 

§ 327.4 Genernl policies. 
<a> A public hearing will be held in 

connection with the consideration of a 
Department of the Army permit applica­
tion under Section 404 of the FW,_!CA or 
Section 103 of the MPRSA, or a .1rederal 
project whenever a public hearing will 
assist in making a decision on such :per­
mit application or Federal project. In ad­
dition, a public hearing may be held when. 
it is proposed to modify or revoke a per-
mit. <See 33 CFR 325.7.) , 

<b> Unless the public notice specifies 
that a pq.blic hearing will be held, any 
person may request, in writing, within 
the comment piiriod specified in the pub­
lic notice on a Department of the Army 
permit application under Section 404 of 
the FWPCA or Section 103 of the 

RULES AND. REGULATIONS 

Cd> In case of doubt, a public hearing 
"Shall be held. HQDA has the discretion .. 
ary power to reqUire hearings in any case. 

Ce> In fixing the time and place for a 
hear.iilg, due regard shall be had for the 
convenience and necessity of the inter­
ested public. 
§ 3~7.5 Presiding officer. 

<a> The District Engineer, in whose 
District a matter arises, shall normally 
serve as the Presiding Officer. When the 
District Engineer is unable to serve, he 
may designate the Deputy District Engi­
neer as such Presiding Officer. ·rn any 
case, he may request the Division Engi­
neer to designate another Presiding Offi­
cer. In cases of unusual interest, the 
Chief of Engineers reserves the power to 
appoint ,sue!» person as he deems appro­
priate to serve as the Presiding Officer. 

Cb) The Presiding Officer in each case 
shall establish a hearing file. The hearing 
file shall include a copy of any permit 
application or permits and supporting 
data, any public -notices issued in the 
ca:se, the request or requests for the hear­
ing and any data or material submitted 
in justification thereof, materials sub-;; 
mitted in opposition t6 the proposed ac­
tion, the hearing transcript, and such 
other material as may be relevant or per­
-tinent to the subject matter of the hear­
ing. The hearing file shall be available for 
public inspection with the exception of 
material exempt from disclosure under 
the Freedom of Information Act. 
§ 327.6 Legal adviser. 

In each public hearing, the District 
Counsel or his designee shall se1·ve as 
legal adviser to the Presiding Officer in 
ruling upon legal matters and issues that 
may arise. 

by any person from the corps of Engl• 
neers or the reporter of such hen.ring. A 
copy will be available for public inspeo .. 
tion at the office of the appropriate Dis• 
trict Engineer. 
- Ce> All written statements, charts, 

tabulations, and similar dnta offered in 
evidence at the hearing shall, subject to 
exclusion by the Presiding Officer for 1·ea• 
sons of redundancy, be received in ovt .. 
dence and shall constitute a part of tho 
hearing file. 

(f) At any hearing, the Presiding Of­
ficer shall make an opening statement, 
outlining the purpose of the hearing and 
prescribing the general procedures to bo 
followed. The Presiding Officer shnll 
afford participants an opportunity to re­
spond to his opening statement. 

(g> The Presiding Officer shall allow l\ 
period of 10 days after the close of thu 
public hearing for submission of written 
comments. After such time has expired, 
unlesss such period is extended by tho 
Presiding Officer or the Chief of Engi­
neers for good cause, tho hearing fllo 
shall be closed to additional public writ• 
ten comments. 

<h> In appropriate cases, the District 
Engineer may participate in Joint public 
hearings with other Federal or Stato 
agencies, provided the procedures of 
those hearings meet the requirements of 
this regulation. In those oases in whtoh 
the other Federal or State agency is re• 
quired to allow cross-examination in its 
public hearing, the District Engineer may 
stlll participate in the joint public hetw­
ing but shall not require cross examina .. 
tion as a part of his participation. 

(i) The procedures in subparngrnplls 
Cd), m and (g) of this Section may bo 
waived by the Presiding Officer in up­
propriat.e cases. 

MPRSA or on a Federal project, that a § 327.7 Representation. °' § 327.9 Filing of lrunscripl of the puh. 
public hearing be held to consider the At the public hearing, any person may Jic hearing. 
material matters in issue in the permit appear on his own behalf, and may be Where the Presiding Officer ls the lnl-
application or Federal project. Upon represented by counsel, or by other repre- tial action authority, the transcript of 
receipt of any such request, stating with sentatives. the public hearing, together with all evi-
particularity the reasons ior holding a · dence introduced at the public hearing, 
public hearing, the District Engineer §327·8 Conduct _of" heariugs. shall be made a part of the admintstra .. 
shall promptly set a time and place for (a) Hearings shall be conducted by the tive record of the permit action or Fed .. 
the public hearing, and give due notice Presiding Officer in an orderly but ex- eral project. The initial notion authority 
thereof, as prescribed in § 327.11 below. peditious manner. Any person shall be shall fully consider the matters dlsouSlloct 
Requests for a public hearing under this permitted to submit oral or written state- at the public hearing in arriving at his 
paragraph shall be granted, unless the ments concerning the subject matter of initial decision or recommendation and 
District Engineer determines that the the hearing, to call witnesses_ who may shall address, in his decision or recom .. 
issues raised are insubstantial or. there present oral statements, and to present mendation, all substantial and valid ls·. 
is otherwise no valid interest to be served recommendations as to an appropriate sues presented !;lt the hearing. Where a 
by a hearing. The District Engineer will decisionl Any person may present writ- person other than the initial action •~u .. 
make such a. determination in writing, ten statements for the hearing file prior thority serves_ as Presiding Officer, such 
and communicate his reasons therefor to to the time the hearing file is closed to person shall forward the transcript of 
all requesting parties. public submissions, and may present pro- the public hearing and all evidence re .. 

<c> In cases involving the evaluation posed findings and recommendations. ceived ·in connection therewith to tho 
of a Department of the Army permit ap- .The Presiding Officer shall afford parttoi- initial action authority together with a 
plication only under Section 10 of. the pants an opportunity for rebuttal. report summarizing the issues covered 
River and Harbor Act of 1899 (33 u.s.c. · Cb> The Presiding Officer shall have at the hearing. The report of tho Prcsid-
403) , public hearings will be held upon -'discretion to establish reasonable limits ing Officer and the transcript of tho pub­
written request whenever the District upon the time allowed for statements of lie hearing and evidence submitted there 
En'gineer determines that there is sum- witnesses, for. arguments of parties or shall in such cases be fully considered by 
cient public interest to warrant such their counsel or representatives, and~ the initial action authority in making his 
action. Among the inf!tances warranting upon the number of rebuttals. decision or recommendation to htghor 
public hearings are general public oppo- Cc> Cross-examination of witnesses authority as to such permit action or 
sition to a. proposed work, Congressional -

11 
t b -•tted Federal project. 

requests or requests from responsible sha no e pe~....,.. • 
local authorities, or controversial cases Cd> All public hearings shall be re- § 327.10 Powers of tho Presldlng Officer. 
involving significant environmental ported verbatim. copies of the tran,. Presiding Officers shall have the fol· 
issues. scripts of proceedings may be PUrchased lowing powers: 

FEDERAL REGISTER, VOL. 42, NO. 138-TUESDAY, JULY 19, 1977 

.. 



. (a) To regulate the course of heating 
jgcluding the order of all sessions and 

. the scheduling thereof, after any initial 
session, and the recessing, reconvening 
and-adjournment thereof; and ' 

(b) To take any other action necessary 
or appropriate to the discharge of the 
duties vested in them, consistent with 
the statutory or other -authorlty under 

. which the Chief of Engineers functions, 
and with thepo1icies and directives of the 
Chief of Engineers -and the Secretary of 
the .Anny. 

§ 327.11 Public notice. 
(a) ·Public notice shall fie given of any 

public· hearing to be held pursuant to 
this regulation. Such notice shall provide 
for a period of not less than 30' days fol­
lowmg the date of public notice during 

· which time interested-parties may pre­
pare themselves for the hearing, except 
that, in cases of public necessity a 
shorter time may be allowed. Notice shall 
i:tlso be given to all Federal agencies af­
fected _by the proposed action, and to 
State and local agencies having an in~ 
terest in the subject matter of the hear­
ing. Notice shall be sent to all persons 
requesting a hearing and shall be posted 
in appropriate government buildings and 
published in newspapers of general. cir­
culation. 

(b) The- notice shall contain time 
place, and nature of bearing;_ the legai 
authority and jurisdiction under which 
·the hearing is held; and location of and 
availability of 'the draft Environmental 
Impact Statement or Environmental 
Assessment. · 

' Sec. 
328.1 
328.2 
328.3 
328.4 
328.5 
328.6 

PART 328-HARBOR LINES 

Purpose and scope. 
Applicablllty. 
References. 
Definition. 
The purpose of harbor lines. 
Establishment ·or modlficatlon o! 

harbor lines. · 

AUTHoJUTY: 33 u.s.c: 401 et seq. 

§ 328.1 Purpose ·and scope. . 

. This regulation prescribes the ·policy, 
practice and_procedures concerning har-

. bor lines and any work in navigable wa­
ters of the United States shoreward of 
such lines. 
§ 328.2 Applicability •. 

This regulation is applicable ·to all 
Corps of Engineers activities and in­

. stallations having· Civil Works respon-
sibilities. . 
§ 328.3 References. 

Ca) Section 11 of the River and Har­
bor Act of 1899 (33 U.S.C. 404> • 

Cb) Section 10 of the River and Har­
bor Act of 1899 (33 U.S.C. 403) • 

Cc) Public Law 91-190, the National 
Environmen~al.Policy Act of 1969. 

§ 328.4 Definition. 
The term ''liarbor line Cs)" is used here 

· ill its generic sense. It includes types 
of harbor lines frequently referred to 
by other names, including, for example, 
pierhead lines and bulkhead lines. 

RULES AND REGULATIONS 

§ 328.5 The 11ur1>0sc 0£.lmrbor lines. 
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quest that a hearing be held and it is 
likely .that information will be presented 
at the hearing that will be of assistance 
in determining whether the harbor line 
should be established or modified. Dis­
trict Engineers will forward all recom­
mendations concerning the establish­
ment or modification of harbor lines 
through the appropriate Division En­
Sineer to the Office of the Chief or En­
gineers, DAEN-CWO-N. No new harbor 
lines will be established and no exist­
ing harbor lines will be modified unless 
specifically authorized by the Chief of 
Engineers. 

Ca) Under previous pollcles, practices 
and procedures, riparlnn owners could 
erect open plle structures or undertake 
solid fill construction shoreward o! 
established harbor lines without obtain­
ing L1. permit under 33 u.s.c. 403. This 
was a matter o! great concern. particu­
larly in cases involving long estabUshed 
ha_!:bor lines, since all !actors n!Iecting 
the public interest may not hnve been 
taken into account at the time the lines 
were established. Accordingly, under 
previous policies, practices and proce­
dures there was the danger that work 
shoreward of e.'dstlng harbor lines could 
be unde1·taken without approprlate con- PART 329-DEFINmON OF NAVIGABLE 
slderatlon having been given to the Im- • WATERS OF THE UNITED STATES 
pac~ which such work may have on the Sec. 
environment and without a. Judgment 329.1 Purpll:le. 
having been made as to whether or not 329.2 AppUcablllty. 
~e work was, on balance, in the public 329.3 Gencrnl poUdcs. 
mterest. 329.4 Geneml dellnlt!ons. 
. Cb) In order to assure thnt the public 329.li General scope or detennlnat!ons. 
mterest will be considered and protected 321l.G Intcr.:itate or !oreJsn commerce. 
in all instances, nil existing and !uture 329•7 lntrnst:lto or interstate nature oi' 
harb r watcrn-ay. . 

or mes were declared on 27 ~.fay 32!l.8' Improved ..or natural conditions oi' 
1970 (33 CFR 209.150) to be guldcllnes wnterbody. 
for defining, with respect to the impact 329.D Time nt which commerce exL.-ts or 
on navigation interests nlone, the off- .. determtnntfon Is made. 
shore limits o! open plle structures (pier- 329.10 E:d..-tence o! obstructions. 
head lines) or fills <bulkhead lines). A 329.tl Geo;;roph!c 1?.Dd jmisd!ctional limits 
permit under 33 USC 403 is required in o! rivers and lakes. 
each case for nny work which is com- 329.12 Gcooropb.lc nnct Jurisdictional llmits 

d 
o! oceanic and tidal waters 

mence shoreward o! e.'dstlng or !uture 32Zl.13 Gco;;roph!c llm!ts: sh!!ting ·bound-
harbor lines after 27 May 1970. Ap- nnes. 
plications !or pef.inlts !or work in navi- 329.14 Detenntnnt!on o! nav!gablllty. 
gable waters o! the United States shore- 329.15 lllqulrles re:;arcllng determinations. 
ward of harbor lines shall be filed and 329.lG Uso nnd =Intenance o! IL-ts o! 
processed in accordance with the pro- dctermlrultfons. 
visions of 33 CFR Part 325. No permit Al1Tllar..n-Y: 33 u.s.c. 401 et seq. 
is required !or work completed or com-
menced prior to 27 May 1970 in con- § 329.l Purpo!c. 
!ormance with e.'dsting harbor line au- This regulation defines the term 
thoricy. ' "navigable waters of the United states'' 
§ 328.6 E~tnblisluncnt or niodificntion as it is used to define authorities or the 

0£ harbor lines. Corps or Engineers. It also presences the 
policy, practice and procedure to be used 

Applications for the establishment or in determining the extent or the jurisdic­
.new harbor lines or the modlfication o! tlon or the Corps or Engineers and in 
e.'Cistlng harbor lines will be processed an:m:ering inqulr!es concerning ''navi-

. in a manner similar to appllcatlons !or gable' miters.". 
permits for work in navJgab)e waters o! 
the United States. Public notice con- § 329.2 Applicability. 
cerning any such application will be sent This regulation fs applicable to all 
to all parties known or believed to be Corps or Engineers Districts and Divi­
interested in the application 11Ild a copy sions having Ch'il Works respOllSloilities. 
of the notice will be posted in post § 329.3 General policies. 
omces or other public places in the area. 
Public notices, apart !rom providing in- Precise definitions or ''navigable 
formation relative to any harbor line ap- wafers" or, "navigability" are ultimately 
~lication, shall make it clear thnt harbor dependent on judicial interpretation, and 
lines are guldellnes for defining, with cannot be made conclusively by admin­
respect to the impact on navigation in- istrntive agencies. However, the policies 
~rests alone, the orrshore limits o! open nnd criteria contained in' this regulation 
pile structures or fills and that the are in Close conformance with. the tests 
es_tabllshment o! a harbor line car.rles used by the Federal Courts and deter­
w1th. it no presumption that individual • minations made under this regulation 
applications for permits to undertake are considered binding in regard to the 
work shoreward of any harbor line will ncthities.o! the Corps or Engineers. 
~e granted: Public hearings will be held § 329.4- ·· General de.Ji ·u 
m connection with applications for the • 1D1 on. 
establishment or modlfication or harbor Na\ignble waters o! the United states 
lines whenever there appears to be sum- are those waters that are subject to the 
cient public interest to justl!y the hold ebb and flow o! the tide and/or are pre-- sently used, or ha-ve been nsed in the 
~ o! a public hearinrr or when rcspon- past, or may be susceptible for nse to 
s1ble Federal, .state or locnl authorlUes, transport interstate or foreign com­
includlng Members or the Congress, re- mcrcc. A determination or navigability, 
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once made, applies laterally over the en­
th'e surface of the waterbody; and is not 
extinguished by later actions or events 
which impede or destroy navigable capa-
city. · 
§ 329.5 General scope of determination. 

The several factors which must be 
examined when making a determina­
tion whether a waterbody is a navigable 
water of the United States are discussed 
in detail below. Generally, the following 
conditions must be satisfied: 

RULES AND' RE~ULATIONS 

interstate commerce, such as the ocean 
or one of the Great Lakes, and is yet 
wholly within one state. Nor is it nec­
essary that there be a physicallY naviga­
ble connection across a state boundary . 
. Where a waterbody extends through 
one or more states, but substantial por­
tions, which are capable of bearing 
interstate commerce, are located in only 
one of the states, the entirety of the 
waterway up to the heed (upper limit) 
of navigation is subject to Federal 
jurisdiction. 

(a) Past, present, or potential pre­
sence of interstate or foreign commerce; § 329.8 Improved or natural conditions 

Cb) Physical capabilities for use by of the watcrbody. 
commerce as in subparagraph (a) above; Determinations are not limited to the 
and natural or original condition of the 

Cc> Defined geographic limits of the waterbody. Navigability may also be 
waterbody. r found where artificial aids have been or 

may be used to make the waterbody suit­
§ 329.6 lnlcrslalc or £o1·cign commerce. able for use in navigation. 

<a> Nature of Sommerce: type, means, Ca) Existing improvements: artificial 
and extent of use. The types.,of com- waterbodies. (1) An artificial channel 
mercial use of a waterway are extremeIY may often constitute a navigable water 
varied and will depend on .the character of the United States, even though it has 
of the region, its products, and the dif- been privately developed and main­
ficulties or dangers of navigation. It is /tained, or pass~ through private prop­
the waterbody's capability of use by the· erty. The test is generally as developed 
public for purposes of transportation of above, that is, whether the waterbody 
commerce which is the determinative _i&, capable of use to transport interstate 
factor, and not the time, extent or man- commerce. Canals which connect two 
ner of that use. As discussed in § 329.9 navigable waters of the United States 
below, it is sufficient to establish the and which are used for commerce clearly 
potential for commercial use at any past, fall within the test, and themselves be­
present, or future time. Thus, sufficient come navigable. A canal open to naviga­
commerce may be shown by historical ble waters of the UnJ..ted States on only 
use of canoes, bateaux, or other frontier one end is it.self navigable where it in 
craft, as long as that type of boat was fact supports interstate commerce. A 
common or well-suited to the place and canal or other artificial waterbody that 
period. Similarly, the particular items is subject to ebb and flow of the tide is 
of commerce may vary widely, depending also a navigable water of the United 
again on the region and period. The States. 
goods involved might be grain, furs, or (2) The artificial waterbody may be 
other commerce of the time. Logs are a a major portioq of a river or harbor area 
common example; transportation of or merely a minor backwash, slip, or 
logs has been a substantial and well-rec- turning, area. (See.§ 329.12(b) .) 
ognized commercial use of-many navig- (3) P_rivate ownership of the lands 
able waters of the United states. Note, underlymg the waterbody, or of the 
however that the mere presence of float- lands through which it runs,· does no~ 
ing logs 'will not of itself make the river preclude a finding of navigability. 
"havigable"; the logs must have been re- Owners~ip doe~ become a controlling 
lated to a commercial ventUl'e. Similariy, factor if a pnvatelY constructed and 
the presence of recreational craft may ?Perated canal is not used to transport 
indicate that a waterbody is capable of mtei:stat:e _commerce nor ~sed by the 
bearing some forms of commerce, either public_; it is then not cons1~ered to be 
presently, in the future, or at a past a navigable wat~r of the Umted States. 
point in time. - However, a. · pnvate . waterbody, even 

Cb) Nature of commerce: interstate though not -it;self navigab~e, may so af­
and intrastate. Interstate commerce feet the navigable capa-01ty of ~earby 
may of course be existent on an intra- wate~s as to nevertheles~ .be ~ubJect to 
state voyage which occurs only between certam regula~o1?' au~hor1ties. 
places within the same state. It is only (b) No~-exzsting improvements, past 
necessary tl;lat goods may be brought or P9tentzal. A_ waterbody m.aY also be 

.from, or eventually be destined to go to, co~1~e:ed navigable dependm.g on the 
another state. <For purposes of this feasibility of use to transport mt.erstate 
regulation, the term "interstate com- commerce after the construction of 
merce" hereinafter includes "foreign whatever "reasonable" improvements 
commeq:e" as well.) may potentially be ~ade. The improve-

. ments need not exISt, be planned, nor 
§ 329.7 Intrastate or niterslal,c nature of even authorized; it is enough that poten-

watcrway. tially they could be made. What is a 
A waterbody may be entirely within · "reasonable" improvement is always a· 

a state, yet-still be capable of carrying matter of degree; there must be a bal­
interstate commerce. This is especially ance between cost and need at a time 
clear when it physfoal!y connects with when the improvement would be <or 
a generally aclmowledged avenue of would have been) useful. Thus, if an 

improvement were "reasonable" at a. 
time of past use, the water was there!oro 
navigable in law from that time fol'• 
ward. The changes in engineering prac• 
tices or the coming of new industrJNl 
with varying classes of freight may af• 
fect the type of the improvement: thoso 
which may be entirely reasonable in a 
thickly populated, highly developed in· 
dustrial region may have been entirely 
too costly for the same region in tho 
days of the pioneers. The dotermina• 
tion of reasonable improvement is often 
similar to the cost analyses presently 
made in Corps of Engineers studies. 
§ 329.9 Tim~ nt ~vhi~h conum•rco exist~ 

or dclcn1un11ho11 is nmdc. 
<a> Past use. A waterbody which WM 

navigable in its natural or improved 
state, or which was susceptible of rct\w 
sonable Improvement <as discussed in 
§ 329.8(b) above> retains its characto1• 
as "navigable in law" even though it is 
not presently used for commerce, or ls 
presently incapable of such use because 

· of changed conditions or the presence of 
obstructions. Nor does absence of use be• 
cause of changed economic condit1on1J 
affect the legal character of the waterw 
body. Once having attained the charac­
ter of "navigable in law," the Federal 
authority remains in existence, a.nd can· 
not be abandoned by administrative offi· 
cers or court action. Nor is mere inatten .. 
tion or ambiguous action by Congress an 
abandonment of Federal control. How• 
ever, express statutory- declarations by 
Congress that described portions of a 
waterbody are nonnavigable, or have 
been abandoned, are binding upon tho 
Department of the Army. Each statute 
must be carefully examined, since Con• 
gress often reserves the power, to amend 
the Act, or assigns special duties of su­
pervision and control to the Secretary of 
the Army or Chief of Engineers. 

Cb) Future or potential use. Navlga• 
bility may also be found in a waterbocly's 
susceptibility for use in its ordinary con· 
dition or by reasonable improvement to 
transport interstate commerce. This mny 
be either in its natural or improved con• 
dition, and may thus be existent al• 
though there has been no actual use to 
date. Non-use in the past therefore dom: 
not prevent recognition of the potential 
for future use. 
§ 329.10 Existence of obsh·uclions. 

A stream may be navigable despite tho 
existence of fal}s, rapids, sand bars, 
bridges, portages, shifting currents, or 
similar obstructions. Thus, n wntenvay in 
its orjginal condition might have had 
substantial obstructions which were 
overcome by frontier boats and/or poi·· 
tages, and nevertheless be a "channel" 
for commerce, even though boats had to 
be removed from the water in some 
stretches, or logs be brought around an 
obstruction by means of artificial chutes. 
However, the question is ultimately (I, 

matter of degree, nnd it must be recog• 
nized that there is some point beyond 
which navigability could not be estab­
lished. 

,FEDERAL REGISTER, VOL. 42, NO. 138-TUESDAY, JULY 19, 1977 



RULES. AND .REGULATIONS 

§ 329.11 Geograpl1ic and jurisdictional the a,vailable tidal datum, pre!ernbly 
limits of rivers and lakes. averaged over a period of 18.6 years. Less 

<a> Jurisdiction over entire bed. Fed.:. precise methods, such as observation of 
eral regulatory jurisdiction, and powers th~ "apparent shoreline" wh!ch fs deter­
of improvement for navigation, extend ~med by reference to physical markings, 
laterally to the entire water surface and· lines of vegetation, or changes-in type 
_bed of a navigable waterbody, which in- -of vegetation, may be used only where 
eludes an the land and waters below the an estimate fs needed of the line reached 
ordinary high water mark. by the mean high water. 

(1) The "ordinary high water mark" .. Cb) Bays and estuaries. Regulatory 
on non-tidal rivers is the line on the Jurisdiction e.xtends to the entire surface 
shore established by the fluctuations of a_nd bed of all waterbodies subject to 
water and indicated by physical charac- ·tidal action. Jurisdiction thus extends to 
teristics such as a clear, natural line im- the edge Cas determined by § 329.12Ca) 

· pressed on the bank; Shelving; changes (2) above> of all such waterbodies, even 
in the character-of soil; destruction of thoughportionsofthewaterbodymaybe 
terrestrial vegetation; the presence of extremely shallow, or obstructed by 
litter and debris; or other appropriate shoals, vegetation, or other barriers. 
means that consider the characteristics Marshlands and similar areas arc thus 
of the Surrounding areas. - considered "navigable in law," but only 

(2) ownership of a river or lake bed so far as the area fs_subJect to inundation 
or of the lanciS between high and low by the mean high waters. The relevant 
water marks will vary according to state .test is therefore the presence or the mean 
law; however, ·private ownership of the high tidal waters, and not the general 
underlying lands has no bearing on the test described above, which generally ap-

- existence or extent of the dominant Fed- plies to inland rivers and lakes. 
era! jurisdiction over a navigable water- § 329.13 Gcogrnphic limits: shiCtini; 
body. boumlnrics. 

Cb)· Upper limit of navigability. The Permanent changes of the shoreline 
character of .a river will, at some point configuration result in similar alterations 
along its length, change from navigable of the boundaries of the navigable waters 
to non-navigable. Very often that point of the United States. Thus, gradual 
will be at a major fall or rapids, or other changes which are due to naturnJ causes 
place where there is a marked decrease and are perceptible only over some period 
in the navigable capacity of the river. of time constitute changes in the bed 

_ The upper limit will therefore often be of a waterbody wh!ch also change the 
the Sa.me "point traditionally recognized shoreline boundaries of the navigable 
as the head of navigation, but may, un- waters of the United States. However, an 
der some o~ the tests described above, be area will remain "navigable in law," 
at some pomt yet further upstream. · even though no longer covered with wa­
§ 329.12 Geograpliic ~d jurisdictional ter, whenever the change has occurred 

limits of oceanic and tidal waters. suddenly, or was caused by artificial 
- forces intended to produce that change. 

<i:-> Ocean and coastal w_aters~ The For example, shllting sand bars within 
naVJ.gabl~ waters of the ~ruted States a river or 'estuary remain part of the 
over ~hi?h _c~rps of Engme_ers regula- navigable water of the United States, 

- tory Junsdiction extends .m~lude all regardless that they may be dry at a 
ocean and coas~al wa~s WI~ a zone particular point in time. 
three geographic <nautical) miles sea­
ward from -the coast line. Wider zones 
are recogmzed for special regulatory 
powers, such as those exercised over the 
Outer Continental Shelf. · 

m Coast line defined. Generally, 
where the shore directly contacts the 
ope!}. sea, the line on the shore reached 
by the ordinazy low tides comprises the 
coast line from which the distance of 
three geographic miles is measured. On 
the Pacific coast the line of mean lower 
low water is used. The line has signifi­
cance for both domestic and internation­
al law (in which it is termed the "base­
line"), and -is subject to precise def­
initions. Special problems arise when 
offshore rocks, islands, or other bodies 

'exist, and the line may have to be drawn 
to seaward of such.bodies. 

(2) -Shoreward limit of jurisdiction. 

§ 329.14 Dctcrminntion of nn,·ignhility. 
CS.> Effect on detenninations. Although 

conclusive determinations or navigabil­
ity can be made only by Federal 
Courts, those Jllllde by Federal agencies 
are nevertheless accorded substantial 
weight by the courts. It is therefore nec­
essary that when Jurisdictional questions 
arise, District personnel cnrc!ully inves­
tigate those waters which mny be subject 
to Federal regulat-Ory jurisdiction under 
the guidelines set out above, as the re­
sulting determination may have substan­
tilil impact upon a judicial body. Official 
determinations by an agency made in 
the past can be revised or reversed as 
necessary to reflect changed rules or 
interpretations of the law. 

Cb> Procedures of determination. A 
determination whether a waterbody ls a 
navigable water of the United States will 
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Engineer !or a final determination. Each 
report of :findings will be based sub­
stant!ally on applicable portions of the 
!ormat in subparagraph <c> below. 

<c> suggested !ormat. of report of find­
ings:, 
(1) Name or wnterbo<lY---------------­
(2) Tributary to-----------------"'" (3) Physical c:haracterist1cs _________ .:_ __ 

(l) Typ~: (rlver, bay slough, estuary, etc.)--
(11) Length ----.-------------------(111) Approldillllote cl!scba.rge volumes: 

?.rnxtnlum -------------------------­
?dlnllnum ----------------------­
Mean ----------------------- _ (lv) Fall per mlle ___________________ -

(v) Extent o! tidal lnfluence __________ _ 
(vl) Range between ordlnsry high and ordi-

nnry low water---------------------
(vll) Descnptlon or tmprove.ments to -nart­

gntion not listed In subparagraph (5) 

below -------------------------'-
(4) Nature and location or s!gn!ficant ob-

ntructtons to navlgntton In portions o! the 
Wllterbody used or potentlally capable o! 
use 1n interstate commerce ___________ _ 

(S) Authorized projects----------------­
(1) Nature, condition and locatton or any 

Improvements made under projects au-
thorized by Con<;ress--------------­

(11) D=tptton or projects authorized but not constructed.. ____________________ _ 

(111)' List or known survey documents or re-
ports describing the waterbody _______ :..._ 

(G) Pa!lt or present.interstate commerce ___ _ 
(1) General types. extent. and period In 

tline -------------------------------(11) Doewnentatlon 1! necessary __________ _ 
(7) Potential uce for interstate commerce. 

1! appUcable--------------------
(1) It In natural condltlon__ __________ ~---
(11) It lmproved..---------------------­
(8) Nature o! jurlsdlctlon known to have 

been exerclsed by Federal agencies 1! any­
(9) State or Federal court deds!ons relating 

to navJgabUlty or the waterbody, 1r any __ 
(10) Remarks --------------------
(11) FJndlDg o! navJgablllty (mth date) 

nnd recommendation !or determ!nat!on_ __ 

§ 329.15 Inquiries regarding dctcrmi­
nation!J. 

Ca> Findings and determinations 
should be made 'whenever a question 
arises regarding the navigability of a 
waterbocly. Where no determination has 
been made, a report of findings will be 
prepared and :forwarded to the Division 
Engineer, as described above. Inquiries 
may be answered by an interim reply 
which indicates that a final agency de­
termination must be made by the Divi­
sJon Engineer. If a need develops for an 
emergency determination, District Engi­
neers may act in reliance on a finding 
prepared as in § 329.14 above. The report 
of findings should then be forr.arded to 
the Division Engineer on an expedited 
basis. 

Cb) Where determinations have been 
made by the Division Engineer. inqtilries 
regarding the navigabllity of specific 
portions o! waterbodies covered by these 
determinations may be answered as 
!ollows: Regrilatory jurisdiction in coastal areas 

extends to the line on the shore. reached 
by the plane of the mean <average) high 
water. However, on the Pacfic coast, the 
line reru:hed by the mean of the higher 
high waters is used. Where precise de­
termination of the actual location of the 
line becomes necessary, it must be es­
taollshed by survey :with reference to 

be made by the Division Engineer, and Th1s Department. in the admln!stration o! 
will be based on a report of 1indings pre- tho Jaws enacted by congress for the protec­
pared at the District level in accordance · tlon nnd preservation or the navigable waters 
with the criteria set out in this regula- or tho United States,, has determined 
tion. Each report of :findings will be pre thtlt ----- (River) (Bay) (Lake, etc.) fs a 

- nnvigabto water or the United states 
pared by the District Engineer, ac~m- :trom ___ to _:__. ActiODS which modify 
panied by an opinion of the DIStrict oz:, otherwise atrect those waters are subject 
Counsel, and forwarded to the Division to the jurlsdlct!on or th1s Department,, 
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whether such actions occur wlt-hin or out.side § 329.16 Use and maintenance of lisls of taken as an indication that the water-
the navigable arens. determinations. body is not navigable. 

Cc) Specific inquiries regariling the <a> Tabulated list.s of final determina- Cc> Deletions from the list are not att• 
jurisdiction' of the Corps of Engineers tions of navigability are to be maintained thorized. If a change in status of a wate1•­
can be answered only after a determina- in each District office, and be updated as body from navigable to non-navigable it1 
tion whether Cl) the waters are navigable necessitated by court decisions, jurisdic- _ deemed necessary, an upd~ted flndinC 
waters of the United States or (2) if not tional inquiries, or other changed sliould be forwarded to the Division 
navigable, whether the proposed type of conditions. . 'Engineer; changes are not considered 
activity may nevertheless so affect the Cb> It should be noted that the list.s final until a determination has been 
navigable waters of the United' States· represent only those waterbodies for made by the Division Engineer. 
that the assertion of regulatory jurisdic- which determinations have been made; 
tion ~ deemed necessary. · absence from that list should not be [FR Doc.77-20484 Filed 7-18-77;8:45 nm] 
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